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CO-RESPONDENT CITY OF CAPE CORAL, FLORIDA’S  
RESPONSES TO PETITIONERS’ FIRST REQUEST FOR ADMISSIONS 

 
Pursuant to Rule 1.370, Florida Rules of Civil Procedure, Co-Respondent City of Cape 

Coral hereby files these responses to the Petitioners’ First Request for Admissions. 

General Objections: 

 A. The Requests refer to Exhibit 1 as Consent Order No. 15; however, the document 

is missing a number of pages.  The undersigned has obtained a more complete copy of Consent 

Order No. 15, but was unable to obtain a full copy.  Therefore, while these responses are 

completed to the best of our knowledge, the City reserves the right to amend these responses 

upon a complete copy of Consent Order No. 15 being provided. 

 B.  Consent Order No. 15 speaks for itself and to the extent the Requests seek a legal 

conclusion, the City objects. 

 C. Any Request regarding Consent Order No. 15 is irrelevant to the underlying 

proceeding and not likely to lead to the discovery of admissible information. 



ANSWERS 

1. (a)  The Chiquita Boat Lock is a water detention barrier across the South Spreader 

Waterway in the City of Cape Coral.    

Denied. 

(b)  The purpose of the Chiquita Lock is to separate the canal waters of the 

southern end of the City from the navigable waters of the United States at the mouth of the 

Caloosahatchee River.  

Denied. 

(c)  The Chiquita Lock and the South Spreader Waterway were constructed over 

30 years ago by the early developers of Cape Coral (collectively identified as “GAC”) to remedy 

a Clean Water Act enforcement action brought in 1977 by the predecessor of FDEP, the Florida 

Department of Environmental Regulation (“DER”). 

Admitted that the Chiquita Lock and the South Spreader Waterway were 
constructed over 30 years ago by the early developers of Cape Coral (collectively 
identified as “GAC”) in 1977 through a settlement with the predecessor of FDEP, 
the Florida Department of Environmental Regulation (“DER”).  Remainder Denied. 

2. Consent Order No. 15 (April 19, 1977; attached as Exhibit 1), which resolved the 

enforcement action, also required GAC to construct a North Spreader Waterway.  

Admitted that Consent Order No. 15 required GAC to construct a North 
Spreader Waterway.  Remainder denied. 

The North Spreader Waterway, in turn, included another detention barrier known as the 

Ceitus Boat Lift Barrier. 

Admitted that the North Spreader Waterway included the Ceitus Boat Lift 
Barrier.  Remainder Denied. 

3. Consent Order No. 15 remains in full force and effect today. 

Denied. 



4. There is no environmental purpose served by removal of the Chiquita Lock. 

Denied. 

5. The State of Florida and the City of Cape Coral are bound to maintain the 

Chiquita Boat Lock by the terms of a Warranty Deed of April 12, 1977, (attached as Exhibit 2) 

which was executed as a requirement of Consent Order No. 15.  

Denied. 

The State of Florida, and hence its Department of Environmental Protection, is obligated 

under the Warranty Deed to maintain those lands in their natural state in an environmentally 

responsible manner. 

Without knowledge as to which “lands” this Request refers; however, the 
Warranty Deed does contain the following statement: 

At no time shall Grantee allow a use to be made of the 
premises which shall be inconsistent with preservation of same in 
accordance with acceptable principles of environmental conservation 
and shall retain the property's natural character and quality. This 
limitation is intended to preclude any operations for profit or 
commercial development and also to limit the building of any 
structures or improvements from adjacent property which may be 
inconsistent with limited use, access, or enjoyment of the public. 

Remainder Denied. 

6. DER entered into Consent Order No. 15 with GAC to create the Spreader 

Waterway System and retention control systems, including locks and barriers, which allowed the 

development of the City of Cape Coral.  

Admitted that DER and GAC entered into the Consent Order.  Admitted 
that Consent Order No. 15 required the construction of “a pollution retention 
system” that consisted of “a perimeter spreader waterway to serve as a water 
distribution system for intercepting and releasing discharges of waters from certain 
areas of the Cape Coral development.”  Remainder Denied. 

The terms of Consent Order No. 15 resolved numerous violations of Chapters 253 and 

403, Florida Statutes, and the Clean Water Act, Public Law 92- 500. 



Admitted that Consent Order No. 15 resolved alleged violations.  Remainder 
Denied. 

7. In order to resolve these water violations, Consent Order No. 15 more specifically 

required GAC to construct a water retention system consisting of a “spreader waterway to serve 

as a water distribution system for intercepting and releasing discharges of waters from certain 

areas of the Cape Coral development” in order to “buffer, treat, and improve water quality before 

it reaches the Matlacha Pass [on the north] and the Caloosahatchee River [on the south].” 

(Consent Order No. 15 at 1, Exhibit 1). 

Admitted that Consent Order No. 15 required GAC to construct “a pollution 
retention system” that consisted of “a perimeter spreader waterway to serve as a 
water distribution system for intercepting and releasing discharges of waters from 
certain areas of the Cape Coral development.”  Admitted that Consent Order No. 15 
was “an attempt to buffer, treat, and improve water quality before it reaches 
Matlacha Pass or the Caloosahatchee River.”  Remainder Denied. 

8. In addition – due to water quality problems within the interior canal system and in 

order to prevent direct canal connections to the waters of the State – Consent Order 15 also 

required GAC to install three barriers and boat lifts, including what is now the Chiquita Lock, 

along the spreader waterways to retain pollutants while providing for navigable access to Cape 

Coral canals. 

Admitted that Consent Order 15 states “[b]ecause of the water quality 
problems within the interior canal system, the Department cannot allow any direct 
connection of Cape Coral waterways to waters of the State, which direct connections 
do not presently exist.”  Admitted that Consent Order No. 15 required GAC to 
“install [three] boat lifts to provide navigable access to Cape Coral canals which do 
not presently have access to waters of the state.”  Remainder Denied. 

9. This Spreader Waterway System was designed by Charles H. King, Jr., M., 

ASCE, and Gerald M. Ward, M.E. 

Admitted, though the City is without knowledge as to the designers. 



The engineering and environmental objectives of the Spreader Waterway System 

designed by Messrs. King and Ward were the following: (a) to negate the transportation and 

deposition of colloidal material on the shallow bay bottom flora and fauna in the Matlacha 

Estuary; (b) to keep the canal water table at a high level to prevent subsurface salt water 

intrusion; (c) to provide an environmentally acceptable manner of controlling nutrient laden 

runoff into the Matlacha Estuary in compliance with the newly enacted federal Clean Water Act; 

(d) to reestablish the predevelopment sheetflow of water through the mangrove and grasses to the 

west; and, (e) to assimilate the pollutants from the uplands in the spreader waterways and in the 

mangrove zones so that good quality water enters the Matlacha Estuary. 

The City objects to this Request as “the engineering and environmental 
objectives of the Spreader Water System” is not relevant to this proceeding nor likely 
to lead to the discovery of admissible information.  The City further objects to this 
Request as it is unclear to what the term “Spreader Water System” refers.  The City 
admits that the listed objectives may have been the benefits of Consent Order No. 15; 
however, other than what is stated in the Consent Order, the City is without 
knowledge as to the intended engineering and environmental objectives of the 
“Spreader Waterway System” as designed by Messrs. King and Ward; therefore the 
remainder is Denied.   

10. Consent Order No. 15 required GAC to relinquish to the State of Florida the 

mangrove wilderness lands it had purchased which lay west of the North and South Spreader 

Canals to the shores of the Matlacha Estuary. DER required GAC to divest the mangrove 

wetlands, “Because of the water quality benefits to be derived from the tidal wetlands 

surrounding Cape Coral and the treatment these natural areas provide for any indirect discharges 

from the Cape Coral area . . . .” (Consent Order No. 15 at 3, Exhibit 1). 

Admitted that Consent Order No. 15 states that “Because of the water quality 
benefits to be derived from the tidal wetlands surrounding Cape Coral and the 
treatment these natural areas provide for an indirect discharges from the Cape Coral 
area, GAC shall deed to the State, on the date of entry of this Consent Order, the 
lands owned by GAC as are described in the warranty deeds attached as Exhibits 
3(a), 3(b) and 3(c).”  Remainder Denied.  



11. Subsequently, GAC vested all its holdings and responsibilities in the City of Cape 

Coral. 

Admitted that GAC vested some of its holdings in the City of Cape Coral.  
Admitted that Cape Coral accepted some of GAC’s responsibilities.  Remainder 
Denied. 

As a result, the City of Cape Coral and FDEP are now the responsible parties under 

Consent Order No. 15 and its amendments. 

Denied. 

12. The State of Florida, and hence its Department of Environmental Protection, is 

obligated under the Warranty Deed to maintain those lands in their natural state: At no time shall 

[the State of Florida] allow a use to be made of the premises which shall be inconsistent with 

preservation of same in accordance with acceptable principles of environmental conservation and 

shall retain the property’s natural character and quality. (Warranty Deed, April 12, 1977, at 3, 

attached as Exhibit 4). 

Denied. 

13. In furtherance of this goal, the Warranty Deed further provides as follows with 

respect to the Spreader Waterway: Such waterway, in the collection of said runoff waters, is 

designed to allow for disposal of the excess waters so collected over and across the most 

westerly or southerly banks thereof onto the lands herein conveyed which lie waterward of such 

water. The construction of all the foregoing waterway is authorized by the Department of 

Environmental Regulation and other regulatory agencies, and the operation thereof in the 

collection and disposal of such waters requires that same be allowed to flow toward navigable 

waters and across the lands herein conveyed . . . . (Id. at 3)(emphasis supplied). 

Admitted that the Warranty Deed from GAC Properties Inc. to the Board of 
Trustees of the Internal Improvement Trust Fund of the State of Florida, dated 
April 12, 1977, states that “Such waterway, in the collection of said runoff waters, is 



designed to allow for disposal of the excess waters so collected over and across the 
most westerly or southerly banks thereof onto the lands herein conveyed which lie 
waterward of such water.  The construction of all the foregoing waterway is 
authorized by the Department of Environmental Regulation and other regulatory 
agencies, and the operation thereof in the collection and disposal of such waters 
requires that same be allowed to flow toward navigable waters and across the lands 
herein conveyed. . . .”  Remainder Denied. 

14. The provisions of the Consent Order were included in the City’s MS4 application 

for compliance with the NPDES requirements to reduce the generation of stormwater pollutants 

to waters of the state.  

Denied. 

Removal of the Chiquita Lock in the South Spreader will violate the NPDES provisions 

for the Cape Coral MS4 by conjoining these waters with waters of the United States without the 

isolation and treatment legally required. 

Denied. 

15. Consent Order No. 15 is a contract. 

Denied as this Request calls for a legal conclusion. 

16. Nitrogen concentrations in the North Spreader Waterway (the Cape Coral MS4 

discharge) have exhibited an increasing trend since removal of the Ceitus Boat Lift Barrier in 

2008. 

The City objects to this Request as it is not relevant to this proceeding nor 
likely to lead to the discovery of admissible evidence.  Further, denied that the North 
Spreader Waterway is included in the Cape Coral MS4 permit.   

17. It is reasonable to conclude that the result of removing the Chiquita Lock will 

have a similar effect on the Caloosahatchee Estuary as compared to removal of the Ceitus Boat 

Lift Barrier. 

Denied. 



18. Removing the Chiquita Lock will eliminate the intended MS4 detention and 

treatment function of 797 acres (estimated at 3000 – 5000 acre feet) of the South Spreader 

system from the MS4 treatment area.  

Denied. 

This system can no longer be considered as a treatment area without the lock in place 

resulting in the necessary hydraulic residence time or detention needed to effectively sequester 

nitrogen and other pollutants from Cape Coral’s stormwater runoff. 

Denied. 

19. Removing such an extensive volume of water from the current NPDES 

stormwater active treatment system eliminates reasonable assurance that the NPDES system will 

not contribute pollutants to a downstream waterbody already impaired for nutrient pollution.  

Denied. 

Furthermore, removing the Chiquita Lock will reduce the function of the treatment 

system related to its water level enabling redistribution of Cape Coral stormwater from the 

spreader canals into the mangrove fringe before impacting waters of the state.  

Denied. 

All of these outcomes also violate the terms of Consent Order No. 15. 

Denied. 

20. Nitrogen concentrations occurring within the South Spreader treatment area are 

trending upward. 

Denied.  

21. Discharge of sediment from the North Spreader Waterway is occurring now that 

the Ceitus Barrier has been removed. 



The City objects to this Request as it is not relevant to this proceeding nor 
likely to lead to the discovery of admissible evidence.  However, admitted that 
sediment is transported within the water column of the North Spreader canal.  
Remainder Denied. 

22. There is no record of any boating accidents at the Chiquita Boat Lock. 

Admitted that the City does not have any official records of boating accidents 
at the Chiquita Boat Lock.  Without knowledge as to whether any other entities have 
official records of any boating accidents at the Chiquita Boat Lock, therefore, the 
remainder is denied.   

23. Installation of a high speed dual lock in place of or in addition to the Chiquita 

Lock is an alternative method (compared to complete removal of the Lock) to decrease boater 

accidents and increase boater passage. 

Admitted that the installation of a high speed dual lock is an alternative to 
removal of the lock.  The City is without knowledge of any studies that demonstrate 
such an alternative would decrease boater accidents and increase boater passage; 
therefore, the remainder is denied. 

24. Federal law requires proof that an activity adversely affecting federal waters is 

“unavoidable” before a permittee can be given credit for mitigation measures. 

The City objects to this request as it calls for a legal conclusion, is irrelevant 
and is unlikely to lead to the discovery of admissible information.  The City further 
objects as this request is overly broad and burdensome absent a specific legal 
reference. 

25. Removal of the Chiquita Lock will result in increased delivery of pollutants into 

the waters of the United States and damage to the mangrove wetlands. 

Denied. 

  



RESPECTFULLY SUBMITTED this 7th day of February, 2019.   
 
 

/s/ Craig D. Varn    

Steven Griffin 
City of Cape Coral 
Post Office Box 150027 
Cape Coral, FL 33915-0027 
(239) 574-0408 
sgriffin@capecoral.net 
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Co-Counsel for City of Cape Coral 

 
CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a true and correct copy of the foregoing has been e-filed with 

the Division of Administrative Hearings and sent by the e-mail to the following this 7th day of 
February, 2019. 
 
J. Michael Hannon 
Qualified Representative for Petitioners 
2721 Clyde Street 
Matlacha, Florida 33993 
jmikehannon@gmail.com 

Kirk S. White 
Assistant Deputy General Counsel 
3900 Commonwealth Boulevard, MS 35 
Tallahassee, FL 32399-3000 
Kirk.White@dep.state.fl.us  
Anne.Willis@dep.state.fl.us 

 
 

       /s/ Craig D. Varn    
       Attorney 
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