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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 
MATLACHA CIVIC ASSOCIATION, INC., 

J. MICHAEL HANNON, KARL R. DEIGERT, 

YOLANDA OLSEN, ROBERT S. ZARRANZ, 

DEBRA HALL, MELANIE HOFF, and 

JESSICA BLANKS, 

 
Petitioners, DOAH CASE NO.: 18-006752 

DEP FILE     NO.: 244816-005 

v. OGC CASE NOS.: 18-1443-18-1460 

 

STATE OF FLORIDA DEPARTMENT OF 

ENVIRONMENTAL PROTECTION, 

and 

THE CITY OF CAPE CORAL, FLORIDA, 

 
Respondents. 

  / 

 
PETITIONERS’ MOTION FOR ENTRY OF 

A PARTIAL FINAL ORDER UNDER SECTION 120.57(1)(h) F.S. 

 

Petitioners move, pursuant to Section 120.57(1)(h), Florida Statutes, for entry of a 

summary final order, partially disposing of two legal issues in this case, on the grounds that the 

undisputed material facts and law entitle them to denial of the Department’s Notice of Intent to 

Issue the Environmental Resource Permit [“NOI”].   

1. Petitioners contend that the Department’s Consent Order No. 15, issued by it in 

1977, precludes removal of the Chiquita Lock on the grounds of administrative res judicata and 

collateral estoppel.   

2. Petitioners also contend that a 1977 Warranty Deed mandated by Consent Order 

No. 15 precludes removal of the Chiquita Lock. 

BACKGROUND 

3. Cape Coral is a place that is not easy to imagine.  Occupying a peninsula at the 

mouth of the Caloosahatchee River, across from Ft. Myers, the area was originally known as 
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Redfish Point.  The Rosen brothers from Baltimore purchased Redfish Point in 1957 for $678,000.  

To make Redfish Point habitable, the Rosens planned and dredged over 400 miles of canals, the 

spoil from which was mounded up and bulldozed to create residential lots.  Barges, steam shovels, 

bulldozers, and heavy trucks were all over Redfish Point.  Thus, the City of Cape Coral is a 

completely man-made environment, boasting more canals than any city in the world including 

Venice.  Those canals and the growth of Cape Coral, however, spawned environmental difficulties 

that continue today.  

4. Politico Senior Writer Michael Grunwald, in his recent story entitled “The 

Boomtown That Shouldn’t Exist” describes Cape Coral: 

Its low-lying swamps have been drained, thanks to an astonishing 400 miles of 

canals—the most of any city on earth—that serve not only as the city’s stormwater 

management system but also its defining real estate amenity.  Those ditches were 

an ecological disaster, ravaging wetlands, estuaries and aquifers.  Cape Coral was a 

planning disaster, too, designed without water or sewer pipes, shops or offices, or 

almost anything but pre-platted residential lots. 

 

Grunwald, Michael, “The Boomtown That Shouldn’t Exist” at 2, Politico Magazine, October 20, 

2017.  Grunwald called Cape Coral, “the least natural, worst-planned, craziest-growing piece of an 

unnatural, badly planned, crazy-growing state.”  Somewhat fonder accounts of Cape Coral can be 

found in Eileen Bernard’s book Lies That Came True, Anna Publishers, 1983, and Betsy Zeiss’ 

book The Other Side of the River, Cape Coral Historical Society, 1986. 

 5. Cape Coral is the fastest growing city in the State of Florida, predicting a 

population of over 200,000 in only a few more years.  Correspondingly, the number of Cape Coral 

residents owning boats has increased.  Realtors predict increased home prices with greater boater 

access to the Caloosahatchee on the south and the Matlacha Estuary on the west.  The City 

Manager predicts increased tax income.  To this end, Cape Coral – with the cooperation of DEP – 

has already removed the Ceitus Boat Lift Barrier, which protected the Matlacha Estuary from the 
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polluted canal effluent from the north side of Cape Coral, in 2008.1  Now again with the support of 

DEP, Cape Coral seeks to remove the Chiquita Lock, which protects the Caloosahatchee River 

from the polluted effluent from the south side of Cape Coral. 

 6. Exhibit 7 is an image from the current Lee County Appraiser GeoMap which shows 

the City of Cape Coral peninsula, the Caloosahatchee River, and the Matlacha Estuary. 

 SUMMARY OF THE ARGUMENT 

 7. The litigation history regarding the canals of Cape Coral began in the 1970s.  In the 

1970s, the Florida Department of Environmental Regulation [“DER”], the predecessor to the 

Department of Environmental Protection [“DEP”], intervened to halt the digging of canals in the 

mangrove wetlands along the Matlacha Estuary.  The outcome of that enforcement action was the 

largest fine ever levied for environmental crimes, the bankruptcy of the developer, the deeding of 

precious mangrove wetlands to the State of Florida, and the creation of a water retention system 

for the canals designed to ameliorate further eco-damage.   

 8. Implementing these measures, DER and the developer entered into Consent Order 

No. 15 to govern the operation of the canal system thereafter.  A condition of Consent Order No. 

15 was that the developer deed the mangrove wetlands west of the canal system to the State of 

Florida to be held in perpetuity as wilderness land.  The Consent Order and Deed remain in full 

force and effect today.  The proposed removal of the Chiquita Boat Lock violates the terms of 

both the Consent Order and the Warranty Deed.  Under the principals of administrative res 

judicata and collateral estoppel, neither the DEP nor Cape Coral may remove the Lock. 

                                                           
1  More than ten years of litigation has failed to resolve the lawfulness of Cape Coral’s 

removal of the Ceitus Boat Lift Barrier, with the approval of DEP.  See Snook Foundation, Inc., et 

al., v. Department of Environmental Protection and the City of Cape Coral, OGC Case No. 06-

2345-DF; Caloosahatchee River Citizens Assoc., Inc., et al., v. City of Cape Coral, Case No. 14-

CA-001204 (Fla. 20th Cir. Ct. 2014).  Petitioners anticipate that removal of the Ceitus Boat Lift 

Barrier will soon be the subject of a federal Clean Water Act proceeding. 
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 STATEMENT OF MATERIAL FACTS NOT IN DISPUTE 

9. The Chiquita Boat Lock is a water detention barrier across the South Spreader 

Waterway in the City of Cape Coral.  The purpose of the Chiquita Lock is to separate the canal 

waters of the southern end of the City from the navigable waters of the United States at the 

mouth of the Caloosahatchee River.  (Notice of Intent to Issue Environmental Resource Permit 

[“NOI”] at 2, Exhibit 5).  The Chiquita Lock and the South Spreader Waterway were constructed 

over 30 years ago by the early developers of Cape Coral (collectively identified as “GAC”) to 

remedy a Clean Water Act enforcement action brought in the 1970s by the predecessor of DEP, 

the Florida Department of Environmental Regulation [“DER”].  (Declaration of Kevin L. Erwin at 

Para. 4). 

10. Exhibit 8 is also an image from the current Lee County Appraisers GeoView which 

depicts the South Spreader Waterway running north and south and then turning east to the 

Caloosahatchee River.  Mangrove wetlands are to the west. 

11. Consent Order No. 15 (April 19, 1977), which resolved the enforcement action, 

also required GAC to construct a North Spreader Waterway.  The North Spreader Waterway, in 

turn, included another detention barrier known as the Ceitus Boat Lift Barrier.  (NOI appendix, 

Avalon Engineering Report at 3, Exhibit 5; Consent Order No. 15 at Para. 3, Exhibit 2). 

 12. The plate contained in Exhibit 9 is a page from the Consent Order, depicting the 

North Spreader Waterway in red, with the mangrove wetlands to the left.  The Ceitus Boat Lift 

Barrier was built only a few hundred yards north of the bottom of the waterway, where the plate 

shows a line for the “Proposed Lift”.  The plate contained in Exhibit 10 is a page from the Consent 

Order, depicting the South Spreader Waterway in red, again with an arrow showing the location 

for the Chiquita Boat Lock. 
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13. The goal of Consent Order No. 15 is “to restrict destruction of the mangroves and 

to provide additional control and treatment of stormwater discharges” and “to be a freshwater 

system designed to retain and treat the stormwater runoff and then to provide uniform discharge 

of the stormwater into the adjacent mangroves.”  To accomplish these goals, Consent Order No. 

15 requires both the Chiquita Lock on the south and the Ceitus Boat Lift Barrier on the north.  

(Declaration of Kevin L. Erwin at Para. 9; Consent Order No. 15 at Para. 3, Exhibit 2; NOI 

appendix, Avalon Engineering Report at 4, Exhibit 5).  

14. The picture contained in Exhibit 10 shows the North Spreader Waterway running 

north and south, with the mangrove wetlands to the west.  The Matlacha Bridge is in the lower 

middle of the image.  

15. The City of Cape Coral has applied for an ERP to remove the Chiquita Boat Lock.  

The City has offered only one reason for the request: to allow boaters to navigate the South 

Spreader Waterway without having to wait for operation of the Lock.  (NOI appendix, Avalon 

Engineering Report at 1, Exhibit 5).  Photographs of the Chiquita Boat Lock are included in the 

Avalon Engineering report. 

16. There is no environmental purpose identified by Cape Coral for removal of the 

Chiquita Lock.2  

17. The State of Florida and the City of Cape Coral are also bound to maintain the 

Chiquita Boat Lock by the terms of a Warranty Deed of April 12, 1977, which was executed as a 

                                                           
2  Removing this important water retention system to placate weekend boaters – with the 

certainty of further damage to the mangroves and environment – is ludicrous on its face.  At the 

hearing in this matter, Petitioners intend to show that Cape Coral cannot meet the seven-part 

public purpose test which is the linchpin for approval of ERPs in the State of Florida. 
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requirement of Consent Order No. 15.  (Consent Order No. 15 at Para. 3, 4, Exhibit 2).  The 

Warranty Deed transferred mangrove wetlands originally owned or being developed by GAC to 

the State of Florida in order that the North and South Spreader Waterways be maintained, as 

designed and constructed by the original developer.  The State of Florida, and hence its 

Department of Environmental Protection, is obligated under the Warranty Deed to maintain those 

lands in their natural state in an environmentally responsible manner.  (Declaration of Kevin L. 

Erwin at Para. 5, 11; Warranty Deed at Para. 1.(c), Exhibit 3). 

 18. Kevin L. Erwin, CSE, PWS, served as an Ecologist for DER from 1975 to 1980.  

Mr. Erwin, was one of only two scientists with the Florida DER tasked with enforcing state and 

federal environmental laws and regulations in major cases.  In his capacity as Ecologist for DER, 

he initiated and oversaw the Department’s enforcement action against GAC Corporation, GAC 

Properties Credit, Inc., and GAC Properties, Inc. [hereafter “GAC”] developers of Cape Coral.  

This was the largest environmental enforcement action ever undertaken by the State of Florida.  

(Declaration of Kevin L. Erwin at Para. 2, 3). 

19. As a result of his investigation, in 1977 GAC and the State of Florida executed 

Consent Order No. 15.  Mr. Erwin was personally responsible on behalf of DER for the 

drafting and execution of Consent Order No. 15.  (Declaration of Kevin L. Erwin at Para. 4) 

20. As a condition of paragraph 4 of Consent Order No. 15, GAC deeded to the State 

of Florida all the mangrove wetlands then owned by it located west of what is now known as 

the North and South Spreader Waterways.  These lands are now preserved as wilderness areas 

under Florida law.  These mangrove wetlands constitute a significant area of mangroves on the 

gulf coast of Florida.  (Declaration of Kevin L. Erwin at Para. 5). 

21. The canal system of Cape Coral originally was designed by Charles H. King, Jr., 

M., ASCE, and Gerald M. Ward, M.E. with the assistance of others.  They describe the design in 
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an article entitled “The Perimeter Canal: a New Approach to Discharge Urban Water Into a 

Coastal Mangrove Area,” published in 1973 by the American Society of Civil Engineers.  Mr. 

Erwin was personally involved in reviewing and implementing the design prepared by Messrs. 

King and Ward.  (Declaration of Kevin L. Erwin at Para. 6). 

 22. Under the 1977 Consent Order, GAC was obligated to remediate and restore the 

mangrove wetlands it had started to excavate for additional canals and residential lots to the west 

of the spreader waterways.  Mr. Erwin oversaw that restoration by GAC on behalf of the State of 

Florida.  (Declaration of Kevin L. Erwin at Para. 14). 

 23. The Consent Order also required GAC to complete the construction of the water 

retention system originally planned by Messrs. King and Ward.  The Consent Order expressly 

provides that “This retention system will consist of a perimeter spreader waterway to serve as a 

water distribution system for intercepting and releasing discharges of waters from certain areas of 

the Cape Coral development.”  (Consent Order No. 15 at Para. 2, Exhibit 2).  These perimeter 

waterways are the North and South Spreader Waterways described in the Department’s NOI in 

this case. 

 24. The Consent Order further provides that “Because of the water quality problems 

within the interior canal system, the Department cannot allow any direct connection of Cape Coral 

waterways to waters of the State, which direct connections do not presently exist.”  The Consent 

Order, therefore, required boat lift barriers at three locations, one of which is the Chiquita Boat 

Lock which Cape Coral now seeks to remove.  (Consent Order No. 15 at Para. 3, Exhibit 2). 

25. The Consent Order also provides that the Department or a “substantially interested 

person” may seek enforcement of the Consent Order pursuant to Section 120.69, F.S.  In addition, 

the Consent Order provides that any violation of its terms constitutes a misdemeanor punishable 

under Section 403.161(5), F.S.   (Consent Order No. 15 at Para. 7, Exhibit 2). 
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 26. The Warranty Deed of 1977 provides, “At no time shall Grantee [the State of 

Florida] allow a use to be made of the premises [the mangrove wetlands] which shall be 

inconsistent with preservation of same in accordance with acceptable principles of environmental 

conservation and shall retain the property's natural character and quality.”  (Warranty Deed at 

Para. 1.(c), Exhibit 3).  The Department’s NOI at page 1 reports that the Department has allowed 

several “breaches” to occur in the South Spreader Waterway without repair.  Failure to repair 

these breaches is inconsistent with the provisions of the Warranty Deed of 1977.  (Declaration of 

Kevin L. Erwin at Para. 11). 

 27. The Warranty Deed also provides that the Spreader Waterways are designed “to 

allow for a disposal of the excess water so collected over and across the most westerly or 

southerly banks thereof onto the lands herein conveyed [the mangrove wetlands] which lie 

waterward of such water.  The construction of all the foregoing waterway is authorized by the 

Department of Environmental Regulation and other regulatory agencies, and the operation thereof 

in the collection and disposal of such waters requires that same be allowed to flow toward 

navigable waters and across the lands herein conveyed . . . .”  (Warranty Deed at Para. 2, Exhibit 

3).  The several “breaches” reported in the Department’s NOI, however, prevent the excess water 

from flowing over and across the mangrove wetlands as contemplated by this section of the 

Warranty Deed.  (Declaration of Kevin L. Erwin at Para. 12). 

 28. As reported by Messrs. King and Ward in their article for the American Society of 

Civil Engineers, the engineering and environmental objectives of the Spreader Waterway System 

are the following: 

(a)  to negate the transportation and deposition of colloidal material on the shallow bay 

bottom flora and fauna in the Matlacha Estuary; 

 

(b)  to keep the canal water table at a high level to prevent subsurface salt water intrusion; 
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(c)  to provide an environmentally acceptable manner of controlling nutrient laden runoff 

into the Matlacha Estuary in compliance with the newly enacted federal Clean Water Act; 

 

(d)  to reestablish the predevelopment sheetflow of water through the mangrove and 

grasses to the west; and, 

 

(e)  to assimilate the pollutants from the uplands in the spreader waterways and in the 

mangrove zones so that good quality water enters the Matlacha Estuary. 

 

These objectives are accomplished, in part, by the barriers required by Consent Order No. 15, 

including the Chiquita Lock.  (Declaration of Kevin L. Erwin at Para. 14, Exhibit 4). 

 29. Messrs. King and Ward also wrote in their article: 

 

Matlacha Pass and Charlotte Harbor are shallow water ecosystems which would be 

significantly damaged if upland runoff was allowed to flow directly into the estuarine areas 

via excavated channels.  The developer will combine urban development, recreation, and 

preservation of sensitive ecological areas through the use of the perimeter waterway. 

 

This waterway will perform important environmental functions in collecting and 

allowing restricted, biologically screened discharge of the upland runoff.   By collecting 

and restricting the upland runoff until deleterious components can be assimilated by 

natural vegetation, the perimeter waterway conceivably may improve water quality.  The 

waterway will also act as a physical buffer between the developed and undeveloped areas 

in addition to being a functioning part of the ecosystem.  Through design the west edge of 

the waterway will maintain simulated sheet flow through the mangroves and grasses.  

Based on present observations, the mangroves will flourish in the nutrients and sediments 

deposited by the runoff, and the net productivity in the life chain cycle is expected to 

increase. 

 

(Declaration of Kevin L. Erwin at Para. 14, Exhibit 4 at 114-15). 

 ARGUMENT 

 30. Where an Administrative Law Judge finds there are no material undisputed facts 

and the petitioners are entitled to relief as a matter of law, she may relinquish jurisdiction to the 

Agency with her recommendation for a final order.  In this proceeding, a ruling at this time on 

these discrete, purely legal issues will serve “to prevent delay, and to promote the just, speedy, and 

inexpensive determination of all aspects of the case . . . .”  Rule 28-106-211, F.A.C.3 

                                                           
3  Pursuant to Rule 28-106-211, F.A.C., Judge Ffolkes may also bifurcate the proceedings to 



10 
 

A. Administrative Res Judicata and Collateral Estoppel Require 

Denial of the Permit. 

 

31. It is well settled that res judicata applies in administrative proceedings of the 

Department of Environmental Protection.  Thomson v. Department of Environmental Regulation, 

511 So.2d 989, 991 (Fla. 1987), citing  Wager v. City of Green Cove Springs, 261 So.2d 827 (Fla. 

1972); City of Miami Beach v. Prevatt, 97 So.2d 473 (Fla. 1957), cert. denied, Wags 

Transportation System, Inc. v. Prevatt, 355 U.S. 957 (1958); Metropolitan Dade County Board of 

County Commissioners v. Rockmatt Corp., 231 So.2d 41 (Fla. 3d DCA 1970). 

32. In the field of administrative law, the function of res judicata is to provide 

administrative finality.  See Delray Medical Center, Inc. v. State of Florida et al., 5 So.3d 26 (Fla. 

4 DCA 2009), citing Fla. Power Corp. v. Garcia, 780 So.2d 34, 44 (Fla. 2001); and Metro. Dade 

County Bd. of County Comm'rs v. Rockmatt Corp., 231 So.2d 41, 44 (Fla. 3d DCA 1970); 

and Miller v. Booth, 702 So.2d 290, (Fla. 3d DCA 1997).  The rationale underlying the 

administrative finality doctrine is that there must be a “terminal point at which the parties and the 

public may rely on a decision of an agency as being final and dispositive of the rights and issues 

therein.”  Reedy Creek Utilities Co. v. Florida Public Service Commission, 418 So.2d 249, 253 

(Fla. 1982); see also Peoples Gas System, Inc. v. Mason, 187 So.2d 335, 339 (Fla. 1966).  

33. Similarly, the doctrine of collateral estoppel also applies in proceedings before the 

Department of Environmental Protection.  Nana’ Petroleum, Inc. v. Department of Environmental 

Protection, 1998 WL 741759 at *3-4 (Fla.Dept.Env.Prot. 1998).  Indeed, both the doctrine of res 

                                                           

allow discovery and a hearing on the disputed issues of fact raised in the Petition.  Petitioners 

request that Judge Ffolkes rule on this motion, and then wait to surrender jurisdiction until a final 

recommendation.  See also 2 Fla. Jur. 2d Administrative Law § 260, describing the flexibility 

required in administrative proceedings.. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972134936&pubNum=735&originatingDoc=Ice3deb370c7d11d98220e6fa99ecd085&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972134936&pubNum=735&originatingDoc=Ice3deb370c7d11d98220e6fa99ecd085&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957126412&pubNum=735&originatingDoc=Ice3deb370c7d11d98220e6fa99ecd085&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958207724&pubNum=708&originatingDoc=Ice3deb370c7d11d98220e6fa99ecd085&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958207724&pubNum=708&originatingDoc=Ice3deb370c7d11d98220e6fa99ecd085&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970139902&pubNum=735&originatingDoc=Ice3deb370c7d11d98220e6fa99ecd085&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970139902&pubNum=735&originatingDoc=Ice3deb370c7d11d98220e6fa99ecd085&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017960532&pubNum=3926&originatingDoc=Ie9785c6c121f11e08b05fdf15589d8e8&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017960532&pubNum=3926&originatingDoc=Ie9785c6c121f11e08b05fdf15589d8e8&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001189240&pubNum=735&originatingDoc=Ie9785c6c121f11e08b05fdf15589d8e8&refType=RP&fi=co_pp_sp_735_44&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_44
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970139902&pubNum=735&originatingDoc=Ie9785c6c121f11e08b05fdf15589d8e8&refType=RP&fi=co_pp_sp_735_44&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_44
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970139902&pubNum=735&originatingDoc=Ie9785c6c121f11e08b05fdf15589d8e8&refType=RP&fi=co_pp_sp_735_44&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_44
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997240305&pubNum=735&originatingDoc=Ie9785c6c121f11e08b05fdf15589d8e8&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982134266&pubNum=735&originatingDoc=Ie9785c6c121f11e08b05fdf15589d8e8&refType=RP&fi=co_pp_sp_735_253&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_253
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982134266&pubNum=735&originatingDoc=Ie9785c6c121f11e08b05fdf15589d8e8&refType=RP&fi=co_pp_sp_735_253&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_253
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966114936&pubNum=735&originatingDoc=Ie9785c6c121f11e08b05fdf15589d8e8&refType=RP&fi=co_pp_sp_735_339&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_339
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judicata and collateral estoppel are statutory components of any agency enforcement action.  See 

Section 120.69(2(c), Florida Statutes. 

34. The doctrines should operate with full play in this case.  The Department itself 

acknowledges the application of Consent Order No. 15 at page 2 of the NOI:  “As part of the 

original consent order, the Department required that boat lifts or boat locks be installed between 

the Cape Coral waterways and waterways of the State.  The City of Cape Coral obtained 

ownership of the Boat Lock from GAC properties.  Of the three control structures (boat lifts or 

boat locks) originally required by Consent Order 15, the Chiquita Lock is the only remaining 

structure.” 

35. Consent Order No. 15 involved the same parties, the same fragile ecosystem, the 

same science, and the same environmental laws of the State of Florida.  There is no basis for not 

applying its terms to preclude removal of the Chiquita Lock.  Cape Coral is free to build a high-

speed boat lock in its place, as it wishes.  In fact, Cape Coral contemplated installing a high speed 

boat lock several years ago, spending tax payers’ money for the design.  (Petition for 

Administrative Hearing at Para. 44). 

36. Why Cape Coral and the Department have become allies to eviscerate the force and 

effect of Consent Order No. 15 is a question that need not be answered in the context of this 

motion.  Cape Coral and the Department were clearly on opposite sides in 1977.  Perhaps they 

now anticipate there would be no opposition to this NOI.  Whether that is the case is an interesting 

question; however, in the NOI neither the Department nor Cape Coral says anything to justify 

such a dramatic departure from the settled mandate of Consent Order No. 15, upon which 

residents and neighbors have relied for over 40 years.  

37. Moreover, they do so in face of the fact that the Consent Order provides that any 

violation of its terms constitutes a misdemeanor punishable under Section 403.161(5), F.S.  One 
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can hardly imagine an agreement more set in stone.  In any event, the neglect of governmental 

bodies to follow their own orders is no justification for removal of the Chiquita Boat Lock. 

B. The Warranty Deed of 1977 Forbids Removal of the Chiquita Boat Lock. 

38. Since the Warranty Deed of 1977 was a condition of Consent Order No. 15, the 

Principal of res judicata and collateral estoppel also require application of its terms to this 

proceeding.  In addition, in this section Petitioners argue that the public is entitled to enforcement 

of the provisions of the terms of the Warranty Deed against the Department and Cape Coral.    

39. Deed restrictions on lands are deemed contractual in nature and subject to the same 

rules of interpretation as are contracts.  When a contract is clear and unambiguous, the actual 

language used in the contract is the best evidence of the intent of the parties, and the plain 

meaning of the language controls.  Restrictive covenants will be enforced where their intent is 

clear and their restrictions are reasonable.  AT&T Wireless Services of Florida, Inc. v. WCI 

Communities, Inc., 932 So.2d 251, 254-56 (Fla. 4 DCA 2005).   

40. The terms of the Warranty Deed are clear and unambiguous.  The Warranty Deed 

provides, “At no time shall Grantee [the State of Florida] allow a use to be made of the premises 

[the mangrove wetlands] which shall be inconsistent with preservation of same in accordance with 

acceptable principles of environmental conservation and shall retain the property's natural 

character and quality.”  (Warranty Deed at Para. 1.(c), Exhibit 3).  The Department’s NOI at page 

1 reports that the Department has allowed several “breaches” to occur in the South Spreader 

Waterway without repair.  Failure to repair these breaches is inconsistent with the provisions of 

the Warranty Deed of 1977.  (Declaration of Kevin L. Erwin at Para. 11). 

 42. The Warranty Deed also provides that the Spreader Waterways are designed “to 

allow for a disposal of the excess water so collected over and across the most westerly or 
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southerly banks thereof onto the lands herein conveyed [the mangrove wetlands] which lie 

waterward of such water.  The construction of all the foregoing waterway is authorized by the 

Department of Environmental Regulation and other regulatory agencies, and the operation thereof 

in the collection and disposal of such waters requires that same be allowed to flow toward 

navigable waters and across the lands herein conveyed . . . .”  (Warranty Deed at Para. 2, Exhibit 

3).  The several “breaches” reported in the Department’s NOI, however, prevent the excess water 

from flowing over and across the mangrove wetlands as contemplated by this section of the 

Warranty Deed.  (Declaration of Kevin L. Erwin at Para. 12). 

 43. Judge Ffolkes need not rely only on the Declaration of Kevin L. Erwin to enforce 

the provisions of the Consent Order and the Warranty Deed; although, in his former position Mr. 

Erwin’s observations are substantive evidence as statements of a party opponent.  But also Cape 

Coral’s own engineers say the following in their appended report to the NOI:  

In the early 1970’s, GAC Properties (“GAC”) was working on completion of 

construction in the western Cape Coral Subdivision when the Florida Department of 

Environmental Regulation (“FDEP”) halted construction.  FDEP wanted to restrict 

destruction of the mangroves and to provide additional control and treatment of 

stormwater discharges.  FDEP planned the South Spreader Waterway (“SWW”) to be a 

freshwater system designed to retain and treat the stormwater runoff and then to provide 

uniform discharge of the stormwater into the adjacent mangroves. 

 

(NOI appendix, Avalon Engineering Report at 1, Exhibit 5)(emphasis supplied).  This is an 

admission by Cape Coral that Consent Order No. 15 was intended to protect the mangroves 

adjacent to the South Spreader Waterway.  The Chiquita Lock mandated by Consent Order No. 15 

is an integral part of the system.  Although DEP and Cape Coral have failed in their duty to 

maintain the western berm of the spreader canals (allowing what they call “breaches”), their 

failures cannot be the predicate for removal of the Chiquita Lock. 

44. While the motives of Cape Coral and the Department are not germane to this 

motion, we find evidence in the record from which one might infer a malevolent purpose of 
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evasion on behalf of Cape Coral.  In the permitting process, Cape Coral was alerted to the 

restrictions in the Warranty Deed of 1977 by a resident of Pine Island.  Cape Coral then engaged 

its outside environmental law firm to prepare a letter to DEP purporting to rebut any force of the 

terms of the Warranty Deed.  Attorney Chris Tanner, with the firm of Manson Bolves Donaldson 

Varn, P.A., wrote to DEP, with a copy to Cape Coral Assistant City Attorney Stephen D. Griffin, 

providing the following assurances: 

Mr. Wood's [the Pine Island resident’s] understanding of the 1977 Warranty 

Deed is simply incorrect.  The Deed did not mandate that the property be used for 

the disposal of excess waters.  Instead, the Deed allowed for the use of the 

waterway for the purpose of collecting surface runoff.  Mr. Wood's interpretation 

attempts to place restrictions where none exist.  In the unlikely event the Grantor 

believes some activity contravenes the intent of the Deed we are willing to discuss 

the issue with them at any time.  However, this process is not the proper forum for 

such a discussion. 

 

(June 5, 2017, Letter from Manson Bolves to DEP, attached as Exhibit 6; contained in the DEP 

File in the Avalon Engineering Response to DEP Second Request for Additional Information of 

June 13, 2017)(emphasis supplied). 

 45. Our response is in two parts.  First, the “Grantor” in the Warranty Deed was GAC 

Properties, Inc., the debtor in bankruptcy, signed by its Trustees in bankruptcy.  Today, the 

obligations of the Warranty Deed of 1977 belong to Cape Coral and DEP.  Mr. Tanner could have 

answered on behalf of his client, the City of Cape Coral, but did not do so. 

 46. Second, while Mr. Tanner’s pinched interpretation of the Deed may be literally 

accurate, the Warranty Deed also provides that the Spreader Waterways are designed “to allow for 

a disposal of the excess water so collected over and across the most westerly or southerly banks 

thereof onto the lands herein conveyed [the mangrove wetlands] which lie waterward of such 

water.  The construction of all the foregoing waterway is authorized by the Department of 

Environmental Regulation and other regulatory agencies, and the operation thereof in the 
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collection and disposal of such waters requires that same be allowed to flow toward navigable 

waters and across the lands herein conveyed . . . .”    ”  (Warranty Deed at Para. 2, Exhibit 

3)(emphasis supplied).  As Mr. Erwin explains, the Chiquita Lock is the retention barrier required 

to “collect” surface runoff so it may naturally flow from the Spreader Waterways over the 

mangroves.  The Deed clearly “requires” the continued operation of some form of lock at the 

Chiquita location. 

 47. There is no other evidence in the record before DEP of any consideration of the 

Warranty Deed of 1977. 

CONCLUSION 

 Consent Order No. 15 and the Warranty Deed of 1977 preclude Cape Coral from removing 

the Chiquita Lock. 

 WHEREFORE, Petitioners request Judge Ffolkes to enter an interim order recommending 

denial of the NOI on these grounds. 

RESPECTFULLY SUBMITTED this 18th day of January, 2019. 

 
MATLACHA CIVIC ASSOCIATION, INC., 

J. MICHAEL HANNON, KARL R. DEIGERT, 

YOLANDA OLSEN, ROBERT S. ZARRANZ, 

DEBRA HALL, MELANIE HOFF, and JESSICA 

BLANKS 
 

 
 

  s/J. Michael Hannon   

J. MICHAEL HANNON, 
Qualified Representative for Petitioners 

2721 Clyde Street 

Matlacha, Florida 33993 

(202) 365-5561 

jmikehannon@gmail.com 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a copy of the foregoing was served by electronic transmission 

to the following this 18h day of January, 2019: 

 
Steven S. Griffin 

Assistant City Attorney 

PO Box 150027 

Cape Coral, FL 33915-0027 

sgriffin@capecoral.net 

cyoung@capecoral.net 
 

Kirk S. White 

Assistant Deputy General Counsel 

3900 Commonwealth Blvd. 

Mail Station 35 

Tallahassee, FL 32399-3000 

Kirk.White@dep.state.fl.us 

Anne.Willis@dep.state.fl.us 
 

 
 

  s/J. Michael Hannon   

J. MICHAEL HANNON, 
Qualified Representative for Petitioners 

 

mailto:sgriffin@capecoral.net
mailto:cyoung@capecoral.net
mailto:Kirk.White@dep.state.fl.us
mailto:Anne.Willis@dep.state.fl.us
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 
MATLACHA CIVIC ASSOCIATION, INC., 

J. MICHAEL HANNON, KARL R. DEIGERT, 

YOLANDA OLSEN, ROBERT S. ZARRANZ, 

DEBRA HALL, MELANIE HOFF, and 

JESSICA BLANKS, 

 
Petitioners, DOAH CASE NO.: 18-006752 

DEP FILE No.: 244816-005 

v. OGC CASE NOS.: 18-1443-18-1460 

STATE OF FLORIDA DEPARTMENT OF 

ENVIRONMENTAL PROTECTION, 

and 

THE CITY OF CAPE CORAL, FLORIDA, 

 
Respondents. 

  / 

 
DECLARATION OF KEVIN L. ERWIN, CSE, PWS, 

 IN SUPPORT OF PETITIONERS’ MOTION FOR  

ENTRY OF A PARTIAL FINAL ORDER UNDER F.S. 120.57(1)(h) 

 

Kevin L. Erwin, CSE, PWS, declares the following: 

1. I am an ecosystem ecologist specializing in large-scale ecological restoration, 

biodiversity conservation, watershed evaluation and management to improve the functional 

capacity of watersheds, improve livelihoods and mitigate the impacts of climate change.  A 

copy of my curriculum vitae is attached as Exhibit 1.  I provide this Declaration based on my 

personal knowledge. 

2. From 1974 to 1975 I served as a Marine Biologist for the Florida Department of 

Natural Resources.  From 1975 to 1980, I served as an Ecologist for the Florida Department of 

Environmental Regulation [DER], now known as the Florida Department of Environmental 

Protection [DEP].  In that position, I was one of only two lead scientists for the State of Florida 

handling major enforcement proceedings under state and federal environmental laws and 

regulations. 
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3. In my capacity as Ecologist for DER, I initiated and oversaw the Department’s 

enforcement action against GAC Corporation, GAC Properties Credit, Inc., and GAC Properties, 

Inc. [hereafter “GAC”] developers of Cape Coral.  This was the largest environmental enforcement 

action ever undertaken by the State of Florida. 

4. As a result of my investigation, in 1977 GAC and the State of Florida entered into 

Consent Order No. 15, a copy of which is attached as Exhibit 2.  I was personally responsible on 

behalf of DER for the drafting and execution of Consent Order No. 15. 

5. As a condition of paragraph 4 of Consent Order No. 15, GAC deeded to the State of 

Florida all the mangrove wetlands then owned by it located west of what is now known as the 

North and South Spreader Waterways.  These lands are now preserved as wilderness areas under 

Florida law.   

6. The canal system of Cape Coral originally was designed by Charles H. King, Jr., 

M., ASCE, and Gerald M. Ward, M.E., with the help of others.  They describe the design in an 

article entitled “The Perimeter Canal: a New Approach to Discharge Urban Water Into a Coastal 

Mangrove Area,” published in 1973 by the American Society of Civil Engineers,” (1973).  A copy 

of that article is contained in Exhibit 3.  In my investigation of GAC, I obtained personal 

knowledge of the design created by Messrs. King and Ward. 

 7. Under the 1977 Consent Order, GAC was obligated to remediate and restore the 

mangrove wetlands it had started to excavate for additional canals and residential lots to the west 

of the spreader waterways.  I oversaw that restoration by GAC on behalf of the State of Florida. 

 8. The Consent Order also required GAC to complete the construction of the water 

retention system originally planned by Messrs. King and Ward.  The Consent Order expressly 

provides that “This retention system will consist of a perimeter spreader waterway to serve as a 

water distribution system for intercepting and releasing discharges of waters from certain areas of 



3 
 

the Cape Coral development.”  (Consent Order No. 15 at Para. 2, Exhibit 1).  These perimeter 

waterways are the North and South Spreader Waterways described in the Department’s Notice of 

Intent to Issue Environmental Resource Permit [NOI] in this case. 

 9. The Consent Order further provides that “Because of the water quality problems 

within the interior canal system, the Department cannot allow any direct connection of Cape Coral 

waterways to waters of the State, which direct connections do not presently exist.”  The Consent 

Order, therefore, required boat lift barriers at three locations, one of which is the Chiquita Boat 

Lock which Cape Coral now seeks to remove.  (Consent Order No. 15 at Para. 3, Exhibit 1). 

 10. The Consent Order also provides that the Department or a “substantially interested 

person” may seek enforcement of the Consent Order pursuant to Section 120.69 F.S.  In addition, 

the Consent Order provides that any violation of its terms constitutes a misdemeanor punishable 

under Section 403.161(5) F.S.   (Consent Order No. 15 at Para. 7, Exhibit 1). 

 11. The Warranty Deed of 1977 provides, “At no time shall Grantee [the State of 

Florida] allow a use to be made of the premises [the mangrove wetlands] which shall be 

inconsistent with preservation of same in accordance with acceptable principles of environmental 

conservation and shall retain the property's natural character and quality.”  (Warranty Deed at 

Para. 1.(c), Exhibit 2).  The Department’s NOI at page 1 reports that the Department has allowed 

several “breaches” to occur in the South Spreader Waterway without repair.  Failure to repair 

these breaches is inconsistent with the provisions of the Warranty Deed of 1977. 

 12. The Warranty Deed also provides that the Spreader Waterways are designed “to 

allow for a disposal of the excess water so collected over and across the most westerly or 

southerly banks thereof onto the lands herein conveyed [the mangrove wetlands] which lie 

waterward of such water.  The construction of all the foregoing waterway is authorized by the 

Department of Environmental Regulation and other regulatory agencies, and the operation thereof 
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in the collection and disposal of such waters requires that same be allowed to flow toward 

navigable waters and across the lands herein conveyed . . . .”  (Warranty Deed at Para. 2, Exhibit 

2).  The several “breaches” reported in the Department’s NOI, however, prevent the excess water 

from flowing over and across the mangrove wetlands as contemplated by this section of the 

Warranty Deed. 

 13. As reported by Messrs. King and Ward in their article for the American Society of 

Civil Engineers, the engineering and environmental objectives of the Spreader Waterway System 

are the following: 

(a)  to negate the transportation and deposition of colloidal material on the shallow bay 

bottom flora and fauna in the Matlacha Estuary; 

 

(b)  to keep the canal water table at a high level to prevent subsurface salt water intrusion; 

 

(c)  to provide an environmentally acceptable manner of controlling nutrient laden runoff 

into the Matlacha Estuary in compliance with the newly enacted federal Clean Water Act; 

 

(d)  to reestablish the predevelopment sheetflow of water through the mangrove and 

grasses to the west; and, 

 

(e)  to assimilate the pollutants from the uplands in the spreader waterways and in the 

mangrove zones so that good quality water enters the Matlacha Estuary. 

 

These objectives are accomplished, in part, by the barriers required by Consent Order No. 15, 

including the Chiquita Lock. 

 14. Messrs. King and Ward also wrote in their article: 

 

Matlacha Pass and Charlotte Harbor are shallow water ecosystems which would be 

significantly damaged if upland runoff was allowed to flow directly into the estuarine areas 

via excavated channels.  The developer will combine urban development, recreation, and 

preservation of sensitive ecological areas through the use of the perimeter waterway. 

 

This waterway will perform important environmental functions in collecting and 

allowing restricted, biologically screened discharge of the upland runoff.   By collecting 

and restricting the upland runoff until deleterious components can be assimilated by 

natural vegetation, the perimeter waterway conceivably may improve water quality.  The 

waterway will also act as a physical buffer between the developed and undeveloped areas 

in addition to being a functioning part of the ecosystem.  Through design the west edge of 
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NSF -  CURRICULUM VITAE  

Name:  Kevin L. Erwin  CSE  PWS 

Title: President and Principal Ecologist, Kevin L. Erwin Consulting Ecologist, Inc. USA; 

Master of Ecological Restoration, DeTao Masters Academy, PRC; Courtesy Faculty 

Member, Department of Marine & Ecological Sciences, College of Arts and Sciences, 

Florida Gulf Coast University, USA. 

Address: 2077 Bayside Parkway, Ft. Myers, Florida  33901 USA 

Phone: Office (239) 337-1505; Fax (239) 337-5983 Cell (239) 707-9540 

E-mail: klerwin@environment.com    

Web Page: www.environment.com      

Expertise: Kevin Erwin is an internationally recognized ecosystem ecologist 

specializing in large-scale ecological restoration, biodiversity conservation, watershed 

evaluation and management to improve the functional capacity of watersheds, improve 

livelihoods and mitigate the impacts of climate change.  

CURRICULUM VITAE  

B.S. (Zoology), University of South Florida (USF), 1973; Research Associate, USF 

(1971-1973); Marine Research Scientist, National Marine Fisheries Service Biological 

Laboratory (1971-1973); Marine Biologist, Florida Department of Natural Resources 

(1974-1975); Ecologist, Florida Department of Environmental Regulation (1975-1980); 

Faculty, Florida Gulf Coast University 1996 - present); President and Principal 

Ecologist, Kevin L. Erwin Consulting Ecologist, Inc., (1980 - present); Master of 

Ecological Restoration, DeTao Masters Academy (2013 - present). 

STATEMENT OF ACCOMPLISHMENTS  

Since 1974 Kevin Erwin has evaluated, designed, managed, constructed and monitored 

hundreds of wetlands ecological restoration and management, water management and 

biodiversity projects around the world for local, state and national governments, industry 

and NGOs. He pioneered the science and practice of wetland restoration and creation 

and ecological engineering. He is considered an international authority on these 

subjects. His work today focuses on large-scale ecological restoration, watershed 

evaluation and management to improve the functional capacity of wetlands to 

implement source water protection, improve livelihoods of local people and mitigate the 

impacts of climate change.   

mailto:klerwin@environment.com
http://www.environment.com/
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A few of his current and recent projects include: an international wetland restoration and 

climate change project for Ramsar and IUCN in Africa; lead scientist on several mega-

watershed projects  including: the Density Reduction-Groundwater Resource study in 

Florida, USA; lead scientist on the evaluation of phosphate mining and reclamation 

impacts on the Peace River watershed, USA; lead the design and permitting of Florida 

Gulf Coast University for the State of Florida Board of Regents, teaching water 

management and wetland restoration courses and workshops for national governments 

and NGOs; design and restoration of two (public/private ) wetland mitigation banks, 

coordinating the ecological assessments and coastal wetland restoration efforts in 

thirteen nations following the 2004 Indian Ocean tsunami; leading a team of NGO’s on a 

biodiversity projects in the Belum Tropical Rainforest and Taman Negara National Park 

in Malaysia; development of the Ontario (Canada) Headwaters Restoration Initiative, 

and lead wetland scientist, expert witness and advisor to the Republic of Costa Rica.   

Kevin Erwin is currently implementing a water resource restoration and management 

initiative in the People’s Republic of China. This work involves lecturing and networking 

with the top-tier universities, state-corporations, central, provincial and local 

governments. Based in Shanghai, he has ecological planning and restoration projects 

currently underway in various provinces. 

Kevin Erwin has organized numerous international symposia on wetlands such as:  

Wetland Creation and Restoration, Global Wetlands Old World and New at INTECOL 

Ohio State University(1992); Wetland Restoration for the New Millennium at the 

Millennium Wetlands Conference in Quebec (2000); Temperate Wetland Restoration in 

a Southern Ontario Watershed Context at the A.D. Latornell Conservation Symposium, 

Alliston (2007); Achieving Carbon Offsets through Mangroves and other Wetlands, 

Ramsar Convention, Gland (2009) and The Status of Wetland Restoration in China at 

INTECOL Orlando, USA (2012); Presented An Introduction to Ecosystem Mitigation 

Banking at the TEEB (The Economics of Ecosystems and Biodiversity) International 

Meeting, UNEP, Beijing January 2015). He presented on Wetland Restoration in China 

at the 2016 INTECOL meeting in Changshu, China. In addition, he has conducted 

numerous wetland and watershed restoration workshops in Korea, France, China, 

Australia, Switzerland, Canada, Belgium, Malaysia, Seychelles, Senegal, Luxembourg, 

Vietnam, Costa Rica and the USA.  

SELECT PUBLICATIONS  

A Synthesis of Mangrove Restoration Literature, (In Press, 2017):  Wetlands and Global 

Climate Change: The Role of Wetland Restoration in a Changing World (Wetlands 

Ecology and Management, 2009); Wetland Creation and Restoration-The Status of the 

Science (Island Press, 1990); Wetland Mitigation in the South Florida Water 

Management District (South Florida Water Management District 1991); Evaluation of 
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Constructed Wetlands on Phosphate Mined Lands in Florida (Florida Institute of 

Phosphate Research 1997); A Plan for Long-Term Ecological Monitoring of the Six Mile 

Cypress Slough and Watershed (South Florida Water Management District, 2006); 

Guide to the Restoration of Wetlands and Watershed Health (Saugeen Valley 

Conservation Authority, Ontario, Canada, 2004); A Tale of Two Rivers:  The 

development of wetland and watershed restoration concepts (Saugeen Conservation 

Authority, Ontario, Canada, 2004). 

SYNERGISTIC ACTIVITIES  

Senior Advisor, INFORM (1980-1988); Director, Southwest Florida Audubon Society 

(1981-1986); Member/Chair, Lee County (Fla) Six Mile Cypress Basin Development 

Review Board (1982-1983); Director, Florida Audubon Society (1983-1987); Member, 

Southwest Florida Regional Planning Council (1984-1987); Member, Lee County (Fla) 

Water Resources Management Advisory Committee (1989-1992); Advisor, Office of 

Technical Assistance, U.S. Congress (1990-1998); Director, Association of State 

Wetland Managers (1991-2001); Member, Florida Environmental Regulatory 

Commission, Wetland Mitigation Banking Task Force (1991); Member, Lower West 

Coast Water Supply Plan Advisory Committee, South Florida Water Management 

District (1992-1998); Member, U.S. Congressional Task Force on Wetland Mitigation 

(1991-1997); Board of Members, Wetlands International (1993-2000) and 2014 -  

present); Chair, Wetland Restoration Specialist Group, Wetlands International (1993 -  

present); Member, Society of Wetland Scientists Wetland Delineation Committee (1994-

1996); Member, National Research Council, National Academy of Sciences, 

Transportation and Natural Resources Committee (1994-2006); Director, Wetland 

International Americas Regional Council (1998-2000); Director, Wetlands International 

(2000 – 2011); Member/Chair, Board of Professional Certification, Ecological Society of 

America, (2002-2004); Trustee, Southwest Florida Community Foundation (2008 -  

present); Invited Expert, Ramsar Convention on Wetlands, (2007-2008); Member, 

Ramsar Convention on Wetlands, Science and Technical Review Panel (2009 – 2012); 

Expert, American Carbon Registry (2011 -  present); Courtesy Faculty Member, 

Department of Marine & Ecological Sciences, College of Arts and Sciences Florida Gulf 

Coast University (1996 -  present); Master of Ecological Restoration, DeTao Masters 

Academy, Peoples Republic of China (2013 -  present) and a UNEP GEO-6 expert 

(2015 – present).. 
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BEFORE 'l'HE STATE 0~' FLORIDA 

DEPARTMENT OF ENVIRONMENTAL REGULATION 

DEPARTMENT OF ENVIRONMENTAL 
REGULATION I 

vs. 

GAC PROPERTIES, INC., 
Lee County. 

Order No. 15 

CONSENT ORDER 

This is a Consent Order between the State of Florida 

Department of Environmental Regulation (hereinafter referred to 

as the "Department") and Frank J. Callahan and Herbert s. 

Freehling, as Co-Trustees of GAC Corporation, GAC Properties Credit, 

Inc., and GAC Properties, Inc. (hereinafter referred to as •GAC"). 

Backgrounda Permit applications were filed with the 

Department for certain dredge and fill work to be done at the 

Cape Coral Project of GAC. The .Department issued a letter dated 

June 30, 1976 informing GAC of the Department's intent to deny 

certain of these permits. In addition, the Department issued 

Warning Notice No. 7996 dated July 9, 1976 regarding ongoing 

dredge and fill activities within the Cape Coral Project. On 

August 26, 1976, the Department set out by letter the modifi

cations of the Cape Coral Project required to allow the completion 

of the project. Subsequently, the GAC verbally agreed to in-

corporate and implement the proposed, major modifications, subject 

to the approval of the Bankruptcy Court. It was also determined 

after the initial denial that GAC qualified for special con

sideration. This order represents the best efforts of the 

Department and GAC to improve an old project, begun prior to this 

decade. It does not signify water quality standards will be met 

in the interior canals, but is an attempt to buffer, treat, and 

improve water quality before it reaches Matlacha Pass or the 

Caloosahatchee River. This Consent Order resolves the alleged 

violations and serves as the authorization from the Department 



• 
1. GAC agrees that no development work shall be 

done waterward of the line identified as ''A'' drawn on Exhibit 

No. 1. Any work that has been done by GAC waterward of this line 

shall be restored. Restoration shall include the removal or 

replacement of all GAC-excavated fill material to natural 

elevation in the areas designated as "B" on Exhibit No. 1. 

Restoration shall commence within sixty (60) days of the date 

of entry of this Consent Order, continue in a continuous manner, 

and be completed to the satisfaction of the Department's district 

office within one (1) year of the date of entry of this Consent 

Order. 

2. All work landward of "A" on Exhibit No. 1 will 

be done as described in Exhibit No, 2. The Department originally 

indicated its intent to deny the applications for permits because 

of its concern over water quality in the canal system and dis

charges from the canal system. GAC agrees to construct a pollution 

retention system landward of "A" ot} Exhibit No. 1. This retention 

system will consist of a perimeter spreader waterway to serve as 

a water distribution system for intercepting and releasing dis

charges of waters from certain areas of the Cape Coral development. 

GAC agrees to construct back-to-front sloping lots, swales and 

weirs within the inland portion of the undeveloped portion of 

Cape Coral, so as to retain as much of the runoff from the upland 

as possible, as well as increase the retention and percolation of 

freshwater to the aquifer. GAC shall prepare a hydraulic 

assessment to determine the maximum retention of runoff possible 

within the swales and canals. All work described in this paragraph 

of the Consent Order shall be performed as described in Exhibit 

No. 2. 

3. Because of the water quality problems within the 

interior canal system, the Department cannot allow any direct 

-2-



con.11ection of Cape Coral >.;aterwilys to waters of the State, 

which direct connections do not nrrr •1y · · • "-'enc.. ex1st:, 'l'herefore, 

GJ..C shall instJ.ll boat litts to provide navigable access to 

Cape Coral canals which do not presently have access to waters 

Of thP state, Mh 1 · · c • - - ~ e oca~1ons o ... tne boat lifts are identified 

on Exhibit No. 1 as c1, C2 and C3. Construction of the boat 

lifts shall be as described in Exhibit No. 2. 

4. Because of the vlater quality benefits to be 

derived from the tidal wetl~~ds surrounding cape Coral and the 

treatment these natural areas provide for any indirect dis-

charges from the Cape Coral area, GAC shall deed to the State, 

on the date of entry of this Consent Order, the lands owned by 

GAC as are described in the warranty deeds attached as Exhibits 

3{a), 3{b) and 3(c). 

5. GAC will deposit to the account of the Department's 

Pollution Recovery Fund the sum of $200,000 per year, each year 

for five (5) consecutive years, the first such deposit to be 

made within thirty (30) days of the entry of this Consent Order 

and follo"ring payments to be made on or before the annual 

anniva~sal~ date of the date of entry of this Consent Order. 

All EDney deposited in the Pollution Recovery Fund to the 

account of GAC projects shall be identified and all interest 

earned on the account of GAC projects shall be credited to the 

Pollution Recovery F~~d account of these GAC projects. This 

money shall be used at the discretion of the Secretary of the 

Depar Lc.ent, ;.;hich use shall nonetheless be restricted in use to 

study water quality and quantity problems in the Cape Coral and 

C~lce~ Gate Estates areas, to propose solutions to the problems 

identified, and as fund::; all01;, to correct the identified problems 

in both projects. No more than $200,000 may be spent in any one 

fiscal year without the approval of GAC. 

6. GhC hereby agrees to •:ithc::-aw all pernit appli-

cations pending for tho Cape Coral developm2nt (File NUTI'.bers 

36-10-35,5, 36-24-3827, 36-10-35~6 and 36-20-0274) on the same 



that this Consent Order will provide the necessary authori~ation 

to complete the work described in Exhibits 1 and 2. This Con-

sent order waives certification under PL 92-500, Section 401. 

7. This Consent Order is enforceable under Section 

120.69, Florida Statutes and can also be enforced qnder Section 
I r· .. . - ' . 

403.161 (1) (b), Florida Statutes. 

1977. 

JAMES E. YACOS and JOHN RODGERS 
CAMP, JR., as Co-Counsel for the 
Co-Trustees of GAC Corporation, 
et al. 

PARTMENT OF ENVIRONMENTAL 
REGULATION: 

Consented to by GAC this --- day of _______ , 

as Co-Trustee 

1977. 

DATED AND ENTERED this /1' day of _.;..~_,._-._._·_~---' 

Department of Environmental 
Regulation 

2562 Executive Center Circle, E. 
Montgomery Building 
Tallahassee, Florida 32301 

-4-
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13L:l'Olt£ Tl!E S'l'l\'l'E OF FLORIDA 

DEPAR'l'I,!ENT OF ENVIRONMENTAL REGULATION 

DEPARTMENT OF ENVIRON1·1ENTI\L 
REGULATION 

vs. 

GAC PROPERTIES, INC., 

Lee County, Florida. 

HODIFICATION TO CONSENT ORDER 

R~·~r!V£0 

M~Y 04 1979 

r\ .- •· \.-_,, ' ·" I . '''I( ... ,. 
,. h' , :. ~, ~\ i; '•, I) ' 

The Department of Environmental Regulation (herein referred 

to as the "Department") and Frank J. Callahan and Herbert S. 

Freehling, as Co-Trustees of the GAC Corporation, GAC Properties 

Credit, Inc., and GAC Properties, Inc. (hereinafter referred to 

as "GAC") in executing the provisions of Consent Order No. 15 

have found that certain modifications need to be made to the 

above mentioned Consent Order in order to carry out the environ-

mental aims of the order. 

Accordingly, the previously executed Consent Order (Order 

No. 15) is modified as follows: 

l. All mosquito control ditches or other water courses 

in Unit 29 to be intersected by the spreader canal will be plugged 

east of and adjacent to the spreader canal excavation in a manner 

previously approved by the Department's district office; 

2. All excavated material will be deposited in a location 

previously approved by the Department's district office; 

3. The South Florida District Office of the Department 

is delegated the authority to approve in writing minor changes 

in the design of the spreader canal which it finds will enhance 

the function of the spreader canal or preserve additional wetland 

areas; and 

4. Exhibit 2 of the Consc11L Order (Order No. 15) is 

modified by agreement of the parties as shown on the attachment 



( ( 

to this Modification to Consccnt Onl<er und 1vhich is marked 

Exhibit 2, plate 3, rcvisL•cl Dcccmber/1978. 

Consented to by GAC this /lrH day of April, 1979. 

\-

as Co-Trustees 

DATED AND ENTERED this 27 ffl day of April, 1979. 

J;:t;B D. VARN 
S retary 

Department of Environmental 
Regulation 

2600 Blair Stone Road 
Twin Towers Office Building 
Tallahassee, Florida 32301 
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Construction of the boat lifts shall be to the follow

ing criteria: 

1 - No transfer of water between the spreader waterway 

and state waters will be allowed. 

2 - No part of the boat lifts will encroach beyond line 

A of Exhibit #1. 

3 - The lift locations may be moved upstream from 

Locations Cl, C2 and C3 up to 100 feet as long as 

such relocation does not open additional interior 

canals to state waters. The location of the boat 

lift may be moved downstream. 

4 - The height, width and length of the earthen dam 

will be determined after establishing the seaward 

elevation of the spreader waterway and completing 

the hydraulic analysis. 

5 - The type of mechanical transfer equipment will be 

at the discretion of GAC and its design engineer. 
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The Hydraulic Assessment is to evaluate and recommend 

adjustment to the water surface elevations, as required, 

to assure maximum retention and management of surface 

water while providing reasonable protection of the Cape 

Coral area from flooding during storms. 

Included in the Assessment are the off-site drainage 

basin, storm drainage system evaluation, waterway analysis, 

control structure analysis, and discharge through the 

perimeter spreader watenvay. 

A report will be prepared depicting the Hydraulic System 

Assessment and recommendations for improvements to the 

system, such improvements to be implemented according 

thereto by GAC, upon concurrence by the District DER 

office. 
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"THE PER IMETER CANAL · A NEW APPROACH TO DISCHARGE 

URBAN WATER INTO A COASTAL MANGROVE AREA" 

Charles H. King, Jr., M. ASCE, Civil Engineer 1 

Gerald M. Ward, Mechanica l Engineer2 

The west coast of Florida has experienced phenomena l growth in both residential and 

commercial development in the past decade. The coasta l areas from Tampa to Fort 

Myers have been the focal point of this activity. 

One of the principal reasons for the growth is the deve lopment of large "homesite" 

communities such as Cape Coral, Punta Gorda Isles and Port Charlotte. 

Cape Coral, deve loped by GAC Propert ies, Inc., is situated in western Lee County, some 

seven mil es southwest of the City of Fort Myers (Plate 1). Cape Coral occupies 64,000 

acres of a peninsula between the Peace and the Caloosahatchee Rivers (Plate 2). 

I. WATER MANAGEMENT CONSIDERATIONS 

This paper will direct its attent ion to the watershed area (which includes a portion 

of Cape Coral) compr ising seventy-four square miles (Plate 2) and includes two basic 

areas of analysis. 

(1) An area east of U.S. 41 which contains a part of the C.M. Webb Wi ldli fe 

Management Area, consisti ng of thirty -three sq uare mil es and drains in a southwest 

direction across U.S. 41 into a prev iously excavated drainage channel named Gator 

Slough Cana l. 

(2) An area west of U.S. 41 and north of State Road 78 consisting of forty-one 

square mil es eventual ly draining into the proposed perimeter canal adjacent to Matlacha 

Pass. 

Past engineering t echnique wh ich wou ld have been used in the drain age des ign of this 

area would have included the following: 

1charles H. King, Jr .. M.ASCE is Assistant Vice President, J . E. Greiner Co., Inc., Tampa, F la. 33622 

2Gerald M_ Ward is a Project En gineer for Gee and J enson, Consu lting Engineers, W. Palm Beach, Fla. 
33401 

99 



100 AGRICULTURAL- URBAN CONSIDERATIONS 

(1) A location would have been chosen for a straight outfall canal following 

existing land lines from the coastal zone upstream to some point of drainage concern. 

(2) The design drainage discharge for the system would have been computed 

either by the "Rational Method," Soil Conservation Service "Drainage Coefficient 

Curves," or locally developed rainfall-runoff relationships applicab le to the physiographic 

area. 

(3) A straight outfall section would have been dredged from upland canal section 

through the coastal mangrove zone to some point offshore probably to depths of (-6 .0) 

Mean Low Water . The spoil from this construction would have been deposited either 

to create fill land in the coastal zone or wasted through the adjacent shallow mangrove 

area. 

(4) Each of the upland canal segments would have been subsequently designed 

as a separate unit depending upon the land uses and economics. 

Relatively few, if any, drainage channels within the state are or have been designed 

using acceptable methods of design for urban flood protection, future land use, and 

environmental protection of discharge into the receiving body . (In this case an estuary 

of the Gulf of Mexico.) 

One of the most negative results of the straight outfall canal was the transportation 

and deposition of colo idal material on the shallow bay bottom flora and fauna by the 

upland canal discharge. 

The Cape Coral drainage canal system originated during the era of the above approach. 

With the advent of the National Environmental Policy Act (NEPA) of 1969 there existed 

a growing concern" regarding the acceptability of past practices used in coastal dra inage 

design as well as the damage done by the ocean or tide outfall. Added concern centered 

on wind, tide, and flood information contained in coastal hurricane studies published 

by the Corps of Engineers. 

Armed with these facts it was decided that a new approach to these problems must 

be attempted which would lessen the impact of coastal deve lopment as well as providing 

the civil engineer with a real application of the design principle. 
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Recognizing the basic limitations of the "Rational Method" of hydrologic analysis, the 

U.S.D.A. Soil Conservation Service, TR-20, Project Formulation Computer Program -

Hydrology (Supplemented) was selected. The most recent version of this program has 

been adapted to an IBM 1130 which is readily accessible to consultants. 

The other reasons the TR-20 program was used are: 

(1) Complex hydraulic cover variations can be considered . 

(2) National Soil Associations can be identified and runoff values estimated from 

research values. 

(3) Storm rainfall distribution can be varied . 

(4) Present and future cover (urban and agriculture) can be analyzed 

si mu ltaneousl y. 

(5) Hydrographs can be easily added together or modification introduced. 

(6) Many storms can be analyzed quickly. 

(7) Structure hydraulics can be modified, included or deleted. 

(8) "Time of Concentration" values or lag values for each sub unit are used. 

(9) Reservoir routings of pond ing (storage) areas are available. 

(10) Critical boundary conditions can be more readily identified. 

( 11) Answers are available for analysis in short time . 

In preparing the basic data for analysis and subsequent coding into program input format 

the following steps were taken (See Figure 1): 

(1) Basin Watershed Map was prepared showing the boundary of the watershed 

and the existing channel system (See Plate 2). 

Drainage maps, unit maps and plat maps for development of GAC Properties, 

Inc. were furnished for utilization in the analysis . Field surveys in the Cape Coral area 

were used to obtain actual canal cross sections and geometry for design purposes. Flood 
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plain information of Charlotte and North Lee Counties was available from the Corps 

of Engineers. 

(2) Sub Watershed Area Map showing the inflow and outflow conditions (See 

Plate 3)~ 

Drainage maps and plats supplied by the developer were used to determine 

drainage divides within the Cape Coral project. These divides generally were along roads 

constructed within the project. 

In the area north of Gator Slough and east of U.S. 41, drainage boundaries 

were projected to agree with the internal boundary development of the Cape Coral 

project. 

Drainage divides in the C.M. Webb Wildlife Management Area are available 

from var ious drainage and quadrangle maps of the area. 

(3) Soils Map delineating national soil associations including the Adamsville, 

Pompano, Broward and Keri, which are poorly drained where drainage improvements 

have not been made. 

(4) Runoff Curve Numbers - A runoff curve number, derived from a physical 

land use analysis of the area, determined the theoretical runoff rate . The runoff curve 

number is analogous to the percent runoff used in the rational method of runoff 

computation with the exception t hat the runoff is a nonlinear function of rainfall depth. 

The typical residential area in the Cape Coral Development is comprised 

of 75.4% permeable surface areas and 24 .6% impervious surface (including water surface). 

Of the runoff from the impervious areas, 25% of the 24.6% is considered to discharge 

onto permeable areas which have not yet reached infiltration capacity. This adjusts 

the runoff parameters to yield 81.5% permeable area having a runoff curve number 

of 62, and 18.5% impervious surface having a runoff curve number of 96. Using these 

adjusted parameters, the weighted runoff curve number was determined to be 68. 

(5) Rainfall Frequency Analysis - Technical Paper - 40, United States Weather 

Bureau was used to determine depths and return periods for the partial duration series 

(Plates 4 & 5). Also, certain rainfall floods of record were analyzed. 

(6) Storm Distribution Curves were required to proportion storm rainfall over 

storm duration period (Plate 6). 
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(7) Time of Concentration or Lag Time was computed from average velocities 

within banks on computed water profile slope through hydraulic unit. 

(8) Stage - Storage Curves - Curves of storage vs. elevat ion were derived from 

the physical geometry of the canals and lakes (Plate 7). Analysis was based on the 

entire system of canals in a basin acting as a single reservoir . 

(9) Rating Curves - Rating curves for both canals and structures were required 

for a thorough analysis. Rating curves for structures were developed for weirs using 

the relationship : Q=CLH3/2 

Where: Q = discharge over the weir in cfs 

C = weir coefficient in feet 1/2 per second 

L = weir length in feet 

H = head on the weir in feet 

Rating curves for bridges and canals were developed using reliable computer 

programs which analyzed these systems using empirical data, Manning's equation and 

Bernoulli's energy theorem. 

Technical Solution - The system of weirs and bridges was to be designed for a "1 0 

year storm" and checked for a "25 year storm. " The analysis began by determining 

which "1 0 year storm" was critical for the area under analysis. Each individual watershed 

was analyzed by sequencing 10 year storms of various durations and rainfall depths. 

The storm which produced the greatest head on the weir was considered the most critical 

storm for the individual basin being considered . 

Having determined the most critical storm for individual basins, the next process was 

to determine the critical storm for the entire watershed as an interconnected body .. 

Using the above mentioned approach, both severe local storms and storms covering large 

areas were considered . Design criteria was based on the storm which produced the 

most critical conditions of discharge and elevation. 

Using Technical Paper 40, rainfall depths for a 24 hour, 10 year storm and a 24 hour, 

25 year storm were found to be 8.0 inches and 9.2 inches respectively . For basins 

larger than a few square miles, an area-depth correction factor must be applied to convert 

point rainfall values to area rainfall. Thus, for basins interconnected w ith Gator Slough, 

east of Burnt Store Road (S . R. 765), a total watershed of 68 square miles, the reduction 

factor selected from Technical Paper 40 was 0.94, which reduced the point ra infall 

depths of 8.0 and 9.2 inches to area rainfall depths of 7.5 and 8.6 inches respect ively. 
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Rainfall depths for other basins were corrected in a similar manner . The peak flows 

under U.S. 41 for a 24 hour, 10 year storm and a 24 hour, 25 year storm were 

determined to be 2,607 cfs and 3,174 cfs respectively. 

The procedure for analysis by use of the "TR-20" computer program was one of routing 

the combination of several hydrographs through a system of reservoirs. A runoff 

hydrograph for an upstream basin was developed using the unit hydrograph, storm 

distribution pattern, and certain physical parameters for the area. The resulting runoff 

hydrograph was routed through the reservoir using the storage and structure rating curves 

for the basin (Plate 8). 

A flow and depth are required at each bridge for its analysis. To determine these 

parameters, what occurs within the individual basin at the time the peak occurs at 

the weir must be observed. At the time the peak occurs on the discharge hydrograph, 

the change in water surface elevation with respect to time is zero. This implies that 

there is no change in storage with respect to time and therefore, basin inflow must 

equal the outflow. Inflow can be in the form of storm runoff and/or flow accepted 

from basins upstream. The difference between the peak basin discharge and the sum 

of the inflows from upstream basins is the inflow resulting from the storm runoff. 

This difference can be distributed according to drainage area and a runoff factor so 

that flows in various canals can be determined (Plate 9). Once the canal flows were 

established programs which develop backwater profiles through canals and bridges were 

used to determine water surface elevations and velocities throughout the canal system. 

Special Design Considerations 

Gator Slough - Certain basic assumptions, both physical and hydraulic, were made in 

order to perform the hydrological analysis of the watershed . The assumption was made 

that the hydrograph for the area west of U.S. 41 via Gator Slough would not be greatly 

changed by development. Because the area east of U.S. 41 is primarily a wildlife 

management area, it was assumed that much of the basin will remain undeveloped. 

If, in fact, the area does develop, additional retention areas and control structures on 

Gator Slough will be required to limit the flow under U.S. 41 . 

The area lying west of U.S. 41 was analyzed as a fully developed tract for the Lee 

County Drainage Plan. The undeveloped areas along Gator Slough were assumed to 

have the same percent water surface when developed as the adjoining developed areas. 

This assumption was made because fill from the canals would be needed to raise these 

undeve!oped land areas enough to have the same level of flood protection as the adjoining 

developed areas. 

PERIMETER CANALS 105 

The submergence of a flow control structure (weir) was determined to have a minimal 

retarding effect within the ranges of downstream submergence observed on the discharge 

over the structure. Therefore, the relationship between weir discharge and surcharge 

was assumed to be valid for all designed conditions. 

Radii at canal junctions and bends were assumed to be sufficiently large to allow minimal 

losses at these points. Computed velocities in the canals were determined to be small 

in support of this assumption. In most cases, canals have been dug to large cross sections 

for fill, recreation and esthetic purposes of development. 

Canal seepage was considered a negligible outflow when compared to discharge over 

a control structure. Seepage at early storm stages will be balanced by canal recharge 

after the storm. 

Cross connect ions were required at several locations along Gator Slough to relieve the 

excessive peaks of the flood hydrograph in the canal. A major contribution to the 

flood hydrograph in the Gator Slough is the runoff from the area east of U.S. 41. 

A hydrograph generated by this runoff reaching a full basin in Gator Slough would 

flood many areas if no relief th rough other control structures was provided. Cross 

connections allow the control structures to work in parallel, thus providing a diversion 

of flow to other control structures for a gradual release. Since the peak flow in Gator 

Slough occurs a number of hours after the cross connected smaller drainage basins have 

peaked, these connections tend to reduce peak flows for both systems. 

Certa in controls upon future development must be imposed on the area. Areas wh ich 

are not currently incorporated within the drainage boundaries of the project should 

remain excluded unless the proper storage and discharge requirements can be effect ively 

controlled . If additional storage is incorporated into a basin's existing storage, the 

drawdown time will be extended . If there is additional inflow to a basin via a control 

structure, both the head and the drawdown time will be increased . Therefore, a detailed 

ana lysis of the basins involved will be necessary if additional areas are to be incorporated 

into the existing drainage boundaries. 

The line of flow control structures wh ich form the salt water intrusion barrier were 

developed for several reasons. They regulate the water table in the area by keep ing 

water at a high level behind the structures. This nearly constant head beh ind the 

structure prevents salt water intrusion upstream of the weirs. Had the structures not 

been constructed, subsurface salt water intrusion would become a major prob lem as 

fresh water uses within the area are increased. 
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Additional protection against the salt water intrusion was provided by using backwater 

flap gates on the control structures. In the event of an abnormally high tide, the 

flaps on the weirs at S.R. 765 will close and help prevent salt water from flowing 

upstream over the weirs. 

Control structures were designed to build a head within the basin, i.e., design tides 

were considered to be accompanied by a design storm. Should any salt water be washed 

over the weir flap gates, the flows produced by the storm would normally provide 

ample flushing capabilities. Manually-operated sluice gates and pipes were provided at 

the salt water barriers to allow additional flushing of salt water, should extreme storm 

tides ever top the flap gates. These sluice gates are capable, if necessary, of discharg ing 

the total stored volume in a period of ·approximately 72 hours. 

Cross connections between basins having equal normal water surface elevations were 

provided by using equalizer p ipes of various sizes. The pipes were designed to allow 

ample flow between the basins, while ma intain ing a head differential for add itional 

flushing. 

In some cases, the establishment of flows in the long dead-ended canals required the 

design of additional structures, wh ich provided flow from a basin w ith a normal water 

elevation higher than that in the basin containing the dead-ended canal. This action 

would occur each time the water level in the upper basin exceeds the normal controlled 

water level, thus providing added circu lation and prevent ing a stagnant condition from 

occurring in the dead-ended canal. (See Plate 8 for Basin Parameters and Floodrouting 

results.) 

Conclusions and Recommendations - Hydrographs show that the proposed system of 

bridges, cross connections and weirs with their retention basins are adequate to handle 

25 year storms of the severity and distribution for which they were designed without 

causing inundation of residential lots. Drawdown times are of reasonable length and 

should be adequate to protect the residential lots of Cape Coral against additional rainfall 

during drawdown time. 

The following additional considerations were recommended in making water management 

decisions for the basin : 

(1) Encourage on-site retention should large commercial developments occur in 

assumed residential areas within the drainage basin. 

(2) If waters from other basins are to be discharged into any cana l in Cape 

Coral, control structures must be constructed to restrict their flow. 
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(3) If the runoff from the area east of U.S. 41 is increased due to development 

of the wildlife management area, a flow control structure is recommended upstream 

of the Cape Coral project for protection against excessive inflows. 

(4) Cross connections should continue to be provided where possib le to furnish 

additional drawdown potential for basins with different peak flow times and to promote 

additional canal flows in general. 

(5) When the area bounding Gator Slough on the north is developed, 

requirements must be established so that the area to be developed has at least the 

same relative storage capability as the presently platted and developed areas. 

II. PERIMETER CANAL CONCEPT 

General Considerations - As previously indicated, the urbanization of the Gator Slough 

Drainage Basin results in peak discharges of rather large quantities of fresh water wh ich 

are (Plate 9) delivered through the Burnt Store Road (S. R. 765) salinity line. Mindful 

that the quality and quantity of freshwater runoff from developed uplands is probably 

the most influential factor in maintenance of a productive marine bay ecosystem, the 

developer therefore desired to provide an environmentally acceptable method of disposal 

of urban runoff waters into tidewater. Direct channelization of upland runoff directly 

into the bay would result in large bubble shaped areas at the mouth of each canal 

where the salinity would be too low to support the natura l biomass. During times 

of peak discharge, up to 4,300 cfs of fresh, nutrient laden runoff would have been 

discharged into the bay at mouth of a canal. This runoff which had not been previously 

scrubbed of nutrients would not be assimilated by the existing natural ecosystem 

resulting in the distruption of portions of Matlacha Pass. Development of the perimeter 

canal was as follows (Plate 10): 

Existing Considerations - The eastern shoreline of the Matlacha Pass project area is 

dominated by shallow bays, marshes and coves - in the south, while in the northern 

area a steeper, exposed shoreline exists. The average depth of the smaller bays from 

one-tenth - two feet while the depth of the larger bays is approximately three feet. 

The smaller bays are predominently f ine sediments on the bottoms while the larger 

bays have a coarser sand fraction. 

The islets and coastal marshes cover a coastal area of 3,200 acres populated by var ious 

types of mangroves. The islands are mostly covered with red mangroves with black 

mangroves occupying the central portions of islands at higher elevations. The shoreline 

forests contain red, black, and white mangroves. Red mangroves predominate along 

the lower tidal creeks and sloughs, then merge into black mangroves with the white 

mangroves occupying the higher elevations. 
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The bays have the largest biomass of any areas of this system. The bottom vegetation 

consists of Cuban shoal weed (Diplanthera) accompanied with varying quantities of red 

algae. Many benth ic anima ls are located in the grasses such as gastropods, grass shrimp, 

crabs, polychaetes, and crustaceans. Nearshore the vegetat ion gives way to areas of 

fine ·silts, sand and muck. In the mud f lats, deposit-feeding polychaetes and 

lamellibranchs are more dominant . 

Within the Bay, a chain of sand shoa ls parallels the shoreline from Big Dead Creek 

northward along t he shoreline of Charlotte Harbor. The shoals vary in depth from 

three feet in the south to exposed shoals in the north at low water. 

The deeper waters of Matlacha Pass vary in depth from six to more than ten feet . 

The vegetation is aga in the Diplanthera - Algae and sea lettuce, which disappear below 

the three foot depth. The benthic animals down to three feet in depth consist of 

brittlestars, small crustaceans, molluscs, and sea squirts. Below three feet in depth, 

sea squirts, bryozoans, and sand dollars are found . The more mobile upper tropic level 

organisms flourish in the deeper waters. 

Matlacha Pass and Charlotte Harbor are an important sport and commercial fishery area. 

Thi s area is the largest producer of seatrout and an important producer of mullet. Other 

commercially important species are mackerel, snapper, pompano, bluefish, grouper, and 

blue crab. Oyster leases are also located in Charlotte Harbor and Matlacha Pass. 

Sport f ishing is important to this area, drawing people from the entire State. Important 

sport fish are red drum, snook and Spanish mackerel. Bottle nose dolphin are also 

seen in the deeper bays. 

Thi s area supports one of the State's largest water fowl populations. During win ter 

months up to 300,000 birds reside there; roosting on the mangrove islands and feed ing 

on the extensive grass flats. Some of the birds observed are bald eagle, osprey, wood 

stork, snowy egret, white ibis, Louisian a heron, roseate spoonbill, pintail duck, and 

Florida duck. Also found in the area are the usual water associated l:;irds such as 

brown pelican, white pelican, gulls, terns, and various shore birds. 

The adjacent waters have been established as the Matlacha Pass Aquatic Preserve (G-12), 

a biological preserve, designed to protect the highly productive area in Matlacha Pass, 

between Charlotte Harbor and San Carlos Bay. Its establishment was based on the 

fact that the area is easily one of the most valuable marine habitats in the State . 
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The water of Florida is classified according to its usage in five major classifications: 

Class I - Public Water Supplies 

Class II - Shellfish Harvesting 

Class Ill - Recreation - Propagation and management of fish and wildlife 

Class IV - Agricultural and industrial water supply 

Class V - Navigation, utility and industrial use 

The waters of this particu lar area have been classified as Class II due to the feasible 

production of large amounts of shellfish . Therefore , it is vital that the upland 

development induce the least possible detrimental effect on the area. 

Tides in the area are classified as 

ranges as follows : 

Diurnal Range

Mean Range-

mixed and based on recent gage observations, have 

Charlotte Harbor Matlacha 
North End of Project South End of Project 

1.8 feet 1.9 feet 

1.1 feet 1.2 feet 

Datum planes are as follows, related to mean sea level: 

Mean higher high water- 1.22 feet 1.15 feet 

Mean high water- 0.99 feet 0.91 feet 

Mean low water- (-) 0. 14 feet . - ) 0. '10 feet 

Mean lower low water- ( - ) o. 54 feet ( - ) n. 7.1 feet 

The tidal movements in this area are generally in an east and west direction with low 

velocit ies except in the tidal channels between the coastal islands. A tidal study has 

been underway to determine the effects that discharges from the confluence with the 

Caloosahatchee River and storm rainfall from the adjacent upland. From this study, 

it was concluded that the rainfall has a smaller effect on the tides than do the river 

discharges. Discharges from water control structure S-79 on the Caloosahatchee River 

(10 CFS to 10,000 CFS) cause the height of the high tides to shift towa rd the Matlacha 

area while just the opposite is true for low t ides. 

It is indicated that a tidal node exists in the vicinity of the Matlacha Pass bridge . The 

high tides at the north end of the proposed waterway occur fifteen ( 15) minutes before 

the high tide at Matlacha Pass bridge while the low tides occur thirty-five (35) minutes 

earlier at the north end. The high tides at a station approximate ly five (5) miles south 

of the Matlacha Pass bridge occur fifty-one (51) minutes earlier whi le t he lows occur 

an hour and six (1:06) minutes earlier. 
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The low tidal velocities and a tidal node results in longer residence times for tidal waters 

in the vicinity of Matlacha Pass bridge. The result would be a lens of low salinity 

water in this vicinity if large quantities of fresh water were introduced into the estuary 

near Matlacha Pass bridge. This lower salinity water would have a detrimental effect, 

from a biological viewpoint, on the local benthic organisms as well as the more mobile 

animals and has been a major design consideration for the perimeter waterway . 

The upland vege~ation inland of the coastline is the common slash pine-saw palmettos 

found throughout South Florida. The beach ridge located in the vicinity of the northern 

end of the proposed waterway is approximately three feet high and is stabilized by 

sea grape, buttonwood, sable palm, morning glory and salt-tolerant grasses. 

The existing upland runoff flows laterally through the grasses and mangroves before 

enter in g the bay system. This very low velocity sheet flow allows considerable deposition 

of silt and organic matter in the area around the mangroves and grasses. The natural 

vegetation then absorbs the nutrients and organic matter permitting good quality water 

to flow toward the estua ry. As a result, the upland runoff currently enters the Bay 

in small quantities and of good quality leaving the nearshore ecosystem to thrive in 

its present equilibrium. 

Perimeter Waterway Design - The proposed perimeter waterway was conceived and 

designed to perform the following functions: 

1. Collect the upland runoff. 

2. Provide for colloidal sediment deposition prior to reaching the waters of 

the bay system. 

3 . Encourage the mixing of fresh and salt waters before reaching the wate rs 

of Matlacha Pass. 

4 . Reestablish and preserve the nat~ral sheet flow to the vegetation zone to 

the west. 

5. Establish a method to permit nutrient removal by natural plant material. 

6. Furnish recreational and navigational opportunities for the development 

residents. 

7 Provide a buffer zone between an upland urban development and the 

extensive mangrove zone which is to be preserved. 

PERIMETER CANALS 111 

The waterway was designed to fol low a natural contou r: i.e., the western edge of the 

waterway was meandered along the 1.2 foot Mean Sea Level (MSL ) contou r (Plate 11 ). 

This contour also represents the natural vegetation line between mangroves and the 

usual upland vegetation. As a posit ive head builds up in the wate rway due to upland 

runoff, water w ill be fo rced over the western edge of t he waterway along its ent ire 

perimeter. This designed overbank flow action will be similar to the present natural 

sheet flow through the mangroves. 

Oblique and vertical fa lse color infrared photographs coup led w ith panchromatic aeria l 

photographs and visua l (ground truth) observations we re used primarily to determine 

the preliminary des ign location of the western edge of the perimeter waterway . The 

infrared photographs provide excellent co lor var iations for vegetation changes. Actual 

ground elevations were obtained by a representative seri es of profil es made from the 

upland westward to elevat ions lower than 1.0 feet MSL. For actua l construction, 

additional profiles w ill be made to provide definition for the western limits of the 

waterway . The eastern limits of the waterway were primaril y controlled by urban limits 

of development areas platted in the mid 1960' s. 

The proposed perimeter waterway plus the interior canals to the west of Burnt Store 

Road provide a 1300 acre reservoir to co llect the upland runoff . This design will allow 

the upland runoff to enter the bay in small creep flow quantities rather than the large, 

concentrated quantities from the usual canal d ischarges. The smaller quantities over 

a large frontispiece can be assimil ated by the estuarine waters w it hout forming a lens 

of low salin ity water as would result from direct discharge. Thus the perimeter waterway 

is conceived and designed to allow the predevelopment sheet flow through th e mangroves 

and grasses to be basically reestablished . 

Based on other similar work it is believed the impoundments, waterway and the 

mangroves can assim ilate the following quanti ties of pollutants during a peak 24 hour 

period: 

Protein Nitrogen 

Inorganic Nitrogen 

Organic Phosphorous 

23,000 pounds 

2,500 pou nds 

1,750 pounds 

Likewise, the following are the maximum estimated quantities of pollutants expected 

during a 24 hour period after development occupation: 

Protein Nitrogen 

Organic Phosphorous 

3,000 pounds 

9,000 pounds 
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The permeter waterway and its associated vegetation toward the receiving water body 

should assim il ate a large portion of the pollutants released from the uplands. Solids 

and nutrients not absorbed in the waterway will be further assimilated by the mangrove 

zones and associated vegetation which should normally result in good quality water 

enter ing the estuary . 

The waterway is designed with an average top width in excess of four hundred feet 

and a maximum water depth of approx imately six (6) feet. The wide top width will 

allow wind mixing to help prevent stratification. If the waterway was allowed to stratify, 

then organ ic material introduced by the upland runoff could form a bottom layer of 

decaying material resulting in the formation of methane and hydrogen sulfide gases. 

Then during rains, these gases might be forced to the surface by the colder runoff, 

thereby releasing these odoriferous gases to the atmosphere . The wind fetch is not 

expected to be significantly obstructed by single family dwellings predominate in this 

location. Normally, even low ve locity winds will induce turnover. 

The shallow design depth will allow light to penetrate to the waterway bottom, providing 

enough light for plant growth to carry on photosynthesis. The oxygen produced by 

plant growth along with the wind induced turnover is expected to keep the water aerated, 

preventing deoxygenation below acceptable levels (i.e. 4.0 ml/1 ). 

The peripheral waterway acts as a wide, shallow settling pond to precipitate solids and 

absorb nutrients . It should be noted that the numerous upstream weirs will function 

to pre-screen most of the heavy suspended solids. The waterway biota will exist in 

an aerobic condition due to wind induced turnover and shallow depth . The aerobic 

organisms will absorb enough nutrients so that the water entering the grass-mangrove 

system will be of acceptable quality . The mangroves forest will aid in the disbursement 

of the water over an area of about 3,200 acres. The flow rate out of the peripheral 

waterway is equal to the flow rate into the waterway, minus storage. Therefore, the 

25-year storm peak flow rate of 12,300 cfs will result in 3.8 cfs of runoff per acre 

of dispersion area . The mangroves can easily withstand a freshwater runoff of this 

magnitude without ecological harm. 

Since a large portion of the mangroves are inundated by normal tidal waters, the saltwater 

mixing area within the mangrove zone is greater than 1,000 acres. This results in a 

maximum mixing of approximately 12 cfs per acre of open water within the mangroves 

and which is easily assimilated by the estuarine waters without harmful effects. 
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Hydraulic Considerations - The western edge of the per imeter waterway and the 

associated sheet flow can in its simplest form be approximated by the Manning's 

equation : Q=W 1.486 D5/3s 1/2 
n 

Where : Q = Discharge in CFS ( 12,300 CFS) 

W = Width of cross section in feet (40,000 ft.) 

n = Manning's roughness coefficient 

D = Head in feet D 

S = Slope of water surface ( 1500 ft.) 

The resulting heads for various roughness coeff icients are tabulated below: 

Roughness Coefficient n 

0.3 

0.5 

0.7 

0.9 

1.1 

1.3 

Head in Feet D 

2.6 

3.2 

3 .8 

4.2 

4 .7 

5.0 

The expected mean coefficient wi ll be in the 0.3 to 0.5 range for the combination 

of mangrove and grass vegetations exist ing. No field observations have been made to 

determine the actual coefficient at this time. Such investigations will be made upon 

CurTlpletion of an initial section of the perimeter waterway. 

To prevent erosion of tidal creeks such as Gator Slough and Big Dead Creek by the 

sheet flow, the western edge of the perimeter wate rway will be riprapped across and 

adjacent to the creeks. Inasmuch as t he upper reaches of the drainage basins of these 

tidal creeks are crossed by the peripheral waterway, some protection is necessary to 

prevent formation of channels to the bay , thereby reducing the effectiveness of the 

peri meter waterway . 

To provide for navigation to open water, a lock structure will be provided at each 

end of the waterway (Plate 12). The locks are relatively simple structures designed 

to be operated by the boat skippers . An automatic mechanism controls the water 

level and the gates. The water transfer in the lock is by gravity, eliminating pumps 

for water transfer, however, if dictated by water quality considerations it is possible 

to modify gravity lock operation to provide for pump operation. In this mode no 

water discharge is necessary from inside the system to tidal waters through the lock. 
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To prevent water channelization around the locks, an earthen dike will be constructed 

along seaward edges of the entrance channel . Th(s construction will not limit the 

effective length of the waterway, but prevents water from flowing around the lock 

and into the entrance channel. It will be possible under strict supervision of Pollution 

Contr'ol officials to open the locks to allow tidal flushing of the waterway. Due to 

the wate rway's ±40,000 feet length and its location with respect to the bay, a small 

tidal difference exists between the north and south locks. This tidal difference may 

conceivably be used to flush the waterway during drought conditions. The average 

amount of lockage water (water lost from the lock during each cycle) for normal gravity 

operation, ranges from 550 to 1,050 cubic feet, flowing from the waterway to the 

bay (Plate 13). Since the · locks can cycle a maximum of four times an hour, the 

lockage water discharges at a rate of approximately 1 cfs from each lock if they are 

used continuously. This is such a small quantity of direct discharge relative to the 

drainage basin and to the estuary that it can be ignored from an eco logical viewpoint_. 

Navigational channels are provided from the locks to the navigable waters of Matlacha 

Pass and Charlotte Harbor. The north channel is designed with a bottom width of 

fifty (50) feet, an elevation of -5.0 feet MLW and will be marked with appropriate 

channel markers. The south channel is designed with a bottom width of fifty (50) 

feet and an elevation of -5.0 feet MLW. The -5.0 feet MLW elevation is basically 

compatible with the depths of Matlacha Pass and will facilitate operation of most pleasure 

craft less than forty (40) feet in length. 

Sheltered marinas are proposed or existing at both ends of the waterway providing 

for maximum access for recreational boating. 

Conclusions 

Matlacha Pass and Charlotte Harbor are shallow water ecosystems which would be 

significantly damaged if upland runoff was allowed to flow directly into the estuarine 

areas via excavated channels. The developer will combine urban development, recreation, 

and preservation of sensitive ecological areas through the use of the perimeter waterway. 

This waterway will perform important environmental functions in collecting and allowing 

restricted, biologically screened discharge of the upland runoff. By collecting and 

restricting the upland runoff until deleterious components can be assimilated by natural 

vegetation, the perimeter waterway conceivably may improve water quality . The 

waterway will also act as a physical buffer between the developed and undeveloped 

areas in addition to being a functioning part of the ecosystem. Through design the 

west edge of the waterway will: maintain simulated sheet flow through the mangroves 

and grasses. Based on present observations, the mangroves will flourish in the nutrients 
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and sediments deposited by the runoff, and the net productivity in the life chain cycle 

is expected to increase. 
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BASIN PARAMETERS AND 24 HOUR RAINFALL RESULTS 

WE I R WE I R CREST ORA I MAGE STORAGE 
10 YEAR STORM 25 YEAR STORM NO . LENGTH ELEV. AREA AREA 

(FT.) ( SQ.MI.) ( •c.) 0 I SCHARGE ELEVATION 0 I SCHARGE ELEVATION 

1 

t2 24 6.0 3.10 188.5 175 7.98 L?l 8.3!? 

3 

t4 130 6.5 /.2.84 161.3 2576 9.'l4· 3163 1 O.J7 

5 

6 

7 

t8 24 6.0 3.10 188.5 175 7.98 231 8.39 

9 130 8.5 44.35 100.0 2748 12.44 3340 13.03 

10 

x1 1 178 2.4 26.35 140.0 2741. 5.22 3449 5.68 

x12 36 2.4 0.47 6.2 228 3.89 291 4 .14 

x13 101 2.4 19.87 52.5 1600 5.27 2190 5.95 

x14 83 2.4 17.18 76.5 1365 5.35 1788 5.94 

x15 99 2.4 5.80 110.1 1701 5.29 2208 5.85 

t16 100 6.5 18.27 129.0 1410 9.16 1870 9.71 

t17 85 6.5 15.53 109.7 1175 3.14 1544 9.65 

18 35 5.0 1.80 50.0 660 8.13 810 8.56 

•19 150+ 10.5 41.60 230.0 3278 15.2+ 3992 15.8+ 

20 

21 52 8.5 6.0 245.0 604 11.03 773 11.48 

22 

23 

24 

58 A 55/ 10 10.5/8.5 See Weir 9 652 12.51 902 13.10 

102 16 10.5 1.00 118.0 85 12.02 106 12.36 

Basins left blank have not been fully analyzed. 

Due to submergence additional design length or possible cross-connection upstream of 
Weir No. 19 must be considered. 

Storage and drainage areas for weirs of cross-connected basins have been prorated 
according to weir size. 

x Weirs controlling discharge through burnt store road. 
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EXHIBIT 5 



 

www.dep.state.fl.us 

In the matter of an Application for a Permit/Water Quality Certification by: 

 

APPLICANT: FILE No.:  244816-005  

City of Cape Coral 

c/o John Szerlag, City Manager 

P.O. Box 150027 

Cape Coral, FL  33915 

Jzerlag@capecoral.net  COUNTY: Lee  

 

 

PROJECT NAME:       Chiquita Boat Lock Removal 

  

______________________________________________________________________________ 

 

NOTICE OF INTENT TO ISSUE 

ENVIRONMENTAL RESOURCE PERMIT  

 

The Department of Environmental Protection (Department) gives notice of its intent to issue an 

Environmental Resource Permit (ERP) in accordance with Part IV of Chapter 373, Florida Statutes 

(F.S.), and Chapter 62-330, Florida Administrative Code (F.A.C.) (draft copy of permit attached). 

Issuance of the ERP constitutes certification of compliance with state water quality standards 

pursuant to section 401 of the Clean Water Act U.S.C. § 1341. Additionally, issuance of the ERP 

permit also constitutes a finding of consistency with Florida’s Coastal Zone Management Program, 

as required by Section 307 of the Coastal Zone Management Act, 16 U.S.C. § 1456.  

 

 

I. DESCRIPTION OF THE PROPOSED ACTIVITY 

 

The applicant, City of Cape Coral, applied on October 31, 2016, to the Department of 

Environmental Protection for a permit to remove the Chiquita Boat Lock and associated uplands, 

and install a 165-linear foot seawall along the north end of the South Spreader waterbody, Class 

III Waters.  

 

The activity is located the City of Cape Coral, Chiquita Boat Lock, adjacent to 5808 Cape 

Harbour Drive, in Section 21, Township 45 South, Range 23 East in Lee County, at Latitude 

26.54350450° N, Longitude 82.00909191° W.  

 

II. AUTHORITY FOR REVIEW 

 

The Department is authorized to grant this permit pursuant to Part IV of Chapter 373, F.S., and 

Chapter 62-330, F.A.C. The activity is not exempt from the requirement to obtain an 

mailto:Jzerlag@capecoral.net
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Environmental Resource Permit. Pursuant to Operating Agreements executed between the 

Department and the water management districts, as referenced in Chapter 62-113, F.A.C., the 

Department is responsible for reviewing and taking final agency action on this activity. 

 

III. BACKGROUND/BASIS FOR ISSUANCE 

 

A. General 

 

Background: 

The proposed activity is located within the City’s South Spreader Waterway System. The South 

Spreader Canal (Waterway) was established pursuant to Consent Order No. 15 between the 

Department and GAC Corporation, GAC Properties Credit, Inc., and GAC Properties, Inc, 

(“GAC”) to serve as a water distribution system for intercepting and releasing waters from the 

Cape Coral Development. As part of the original consent order, the Department required that boat 

lifts or boat locks be installed between the Cape Coral waterways and waterways of the State. The 

City of Cape Coral obtained ownership of the Boat Lock from GAC properties. Of the three control 

structures (boat lifts or boat locks) originally required by Consent Order 15, the Chiquita Lock is 

the only remaining structure.  

 

The Chiquita Lock began operations in 1984. Since that time, the City of Cape Coral has 

implemented programs to improve water quality within the City of Cape Coral and receiving 

waters, such as:  

• Installing public sewers, potable water and re-use irrigation water within the areas draining 

to the South Spreader Waterway and adjacent freshwater canals and continuing to expand 

to all properties within City limits;  

• Installing a deep injection well at the SW Reverse Osmosis Potable Water Treatment plant 

which eliminated RO filtrate from normal plant operations to Lake Finnister (part of the 

canal system connected to the Spreader Waterway);  

• Implementing a dual water system for irrigation with improvements at the wastewater 

treatment plants to eliminate treated wastewater effluent discharges to the Caloosahatchee 

River; and, 

• Creating a stormwater utility to manage, maintain, and improve the stormwater retention 

and treatment systems 

 

Throughout the years, several breaches in the South Spreader Waterway developed. By 1991, 

erosion and significant breaches formed along the western bank allowing for tidal exchange to the 

City’s canal systems. Repairs to these breaches have been attempted and rendered unsuccessful.  

 

Additionally, boat traffic within the South Spreader Waterway has increased with the increase in 

population. Congestion at the lock can create a hazardous situation during certain conditions. The 

Department has allowed the City to keep the lock doors open during an incoming tide to help 

alleviate this issue (DEP Permit 244816-003).  

 

In October 2016, the City of Cape Coral applied to the Department to remove the Chiquita Boat 

Lock. The Department sent a request for additional information on November 30, 2016. The 

Applicant responded on February 14, 2017. The Department sent a second request for additional 
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information on March 16, 2017. The Applicant responded partially on June 13, 2017, and 

completed the response on July 27, 2017. Since that time, the applicant has waived the 

Department’s time to issue the permit until October 5, 2018.  

 

Regulatory Basis for Issuance: 

The Applicant has provided reasonable assurance that the removal of the lock will not impact the 

values of the wetlands and other surface water functions so as to cause adverse impacts to the 

abundance and diversity of fish, wildlife, and listed species and the habitat of fish, wildlife and 

listed species. As part of the application process, the Department sent the application to the Florida 

Fish and Wildlife Conservation Commission (FWC) for review and comment. FWC responded on 

November 9, 2016, recommending that the applicant follow the Standard Manatee Construction 

Conditions for In-Water Work (2011). This recommendation has been incorporated into the Draft 

Permit as Specific Conditions 10-15.  

 

The Applicant has provided reasonable assurance that the removal of the lock will not have an 

adverse effect on water quantity impacts to wetlands or surface waters. The Applicant developed 

a water budget using the EFDC model to track the mass flux of water into and out of the model 

domain.  

 

The applicant has addressed the short-term water quality impacts of the proposed activity through 

the implementation of best management practices to contain turbidity while the work is performed. 

The newly created shoreline will be permanently stabilized with a seawall. The spoil that is 

removed during construction will be properly contained to prevent the discharge of the material 

back into the waterbody to prevent water quality degradation. 

 

The proposed project is located at the boundary between the Cape Coral (South Urban) waterbody 

WBID 3240S and Cape Coral (Tidal Segment) WBID 3240A1. The removal of the lock will allow 

for a permanent discharge of the water within the City canals upstream of the lock through the 

Cape Coral (tidal segment) to the Caloosahatchee River WBID 3240A.  

 

In August 2009, DEP adopted the Caloosahatchee Estuary Total Maximum Daily Load (TMDL), 

which established a reduction target for Total Nitrogen (TN) in the Caloosahatchee Estuary 

downstream of the Franklin Lock and Dam (S-79) to restore chlorophyll a levels. The 

Caloosahatchee Estuary Basin Management Action Plan (BMAP) was adopted in November 

2012 to implement the TN TMDL. During BMAP development, DEP worked with stakeholders 

to allocate the total TN load by entity. The required reduction for the Applicant is 103,414 lbs-

TN/yr. The projects for which the city is receiving BMAP credit as of September 2018 are listed 

in the table below, and the total credits assigned to all projects are 144,376 lbs-TN/yr. At this 

time, the city is meeting their requirements as outlined in the adopted BMAP, and DEP will 

continue to evaluate and update individual credits as more information becomes available. 
 

Project Name Project Type Credit 

Education Efforts Education Efforts 15,429 

Canal Detention Control Structure 28,522 

Freshwater Canal Irrigation Stormwater Reuse 27,670 
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Street Sweeping Street Sweeping 1,084 

Septic to Sewer Phase Out Project Wastewater Service Area Expansion 71,081 

Catch Basin Cleanout 
Catch Basin Insert/Inlet Filter 

Cleanout 
590 

Total 144,376 

 

 

Because the Applicant has demonstrated that it is meeting and exceeding its reductions required 

in the Caloosahatchee BMAP, the Applicant has demonstrated that they are providing a net 

improvement and are not contributing to the water quality violation.  

 

Specific Condition 18 requires that the City continue to meet and exceed the BMAP allocation for 

the duration of the existing BMAP, and all future BMAPs, and that it will continue to comply with 

the Department requirements for any future water quality protection mechanisms.  

 

The Applicant has provided reasonable assurance that the project will be not contrary to the public 

interest. The removal of the lock will not adversely affect the public health, safety or welfare or 

the property of others. There will be no adverse effect on navigation, the flow of water, or harmful 

erosion or shoaling. There are no significant historical and archeological resources within the 

project area, as reported by the Department of State, Division of Historic Resources, in a letter 

dated December 28, 2016. This project will be permanent in nature and will not adversely affect 

the current condition and relative value of functions performed by wetlands and surface waters.  

 

There will be no adverse secondary nor unacceptable cumulative impacts upon wetlands and other 

surface waters.  

 

B. Specific Regulatory Basis for Issuance 

 

The Department has determined, based on the information currently on file and the general and 

specific conditions included within the attached draft permit, the applicant has provided 

reasonable assurance that the construction, including the direct, secondary and cumulative 

impacts, will comply with the provisions of Part IV of Chapter 373, F.S., and the rules adopted 

thereunder, including the Conditions for Issuance of an environmental resource permit, as 

provided in Chapter 62-330, F.A.C., and Applicant’s Handbook, Volumes I and II (as 

applicable). The construction and operations of the activity will not result in violations of the 

water quality standards set forth in Chapters 62-4, 62-302, 62-520, 62-522, and 62-550, F.A.C. 

The applicant has demonstrated, pursuant to paragraph 373.414(1)(b), F.S., that the activity will 

provide for a net improvement of the water quality in the receiving body of water for those 

parameters which do not meet standards. The applicant has also demonstrated that the 

construction of the activity, including a consideration of the direct, secondary and cumulative 

impacts, is not contrary to the public interest, pursuant to Section 373.414(1)(a), F.S. 
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IV. PUBLICATION OF NOTICE 

 

The Department has determined that the proposed activity, because of its size, potential effect on 

the environment or the public, controversial nature, or location, is likely to have a heightened 

public concern or likelihood of request for administrative proceedings. Therefore, pursuant to 

Subsection 373.413(4), F.S. and section 5.5.5.3 of Applicant’s Handbook, Volume I, you (the 

applicant) are required to publish at your own expense this Notice of Intent to Issue. The notice is 

required to be published one time, in the legal ad section in a newspaper or newspapers of general 

circulation in the areas affected. For the purpose of this rule, “publication in a newspaper of general 

circulation in the area affected” means publication in a newspaper meeting the requirements of 

Sections 50.011 and 50.031, F.S., in the county where the activity is to take place. The applicant 

shall provide proof of publication to: 

 

Florida Department of Environmental Protection 

P.O. Box 2549 

Ft. Myers, FL 33901 

SouthDistrict@dep.state.fl.us 

 

The proof of publication shall be provided to the above address within 30 days of issuance of 

intended agency action, or within 21 days of the date of publication, whichever occurs sooner. 

Failure to publish the notice and provide proof of publication within the allotted time shall be 

grounds for denial of the permit. 

 

VI. RIGHTS OF AFFECTED PARTIES 

 

The Department will issue the environmental resource permit (draft permit attached). This action 

is final and effective on the date filed with the Clerk of the Department unless a timely petition 

for an administrative proceeding (hearing) is filed pursuant to sections 120.569 and 120.57, F.S. 

If a timely petition for an administrative hearing is timely filed, this intent to issue automatically 

becomes only proposed agency action on the application(s), subject to the result of the 

administrative review process. Therefore, on the filing of a timely and sufficient petition, this 

action will not be final and effective until further order of the Department. When proof of 

publication is provided, if required by this intent, and if a sufficient petition is not timely filed, 

the permit be issued as a ministerial action. 

 

A person whose substantial interests are affected by the Department's proposed decision may 

petition for an administrative proceeding (hearing) under Sections 120.569 and 120.57, F.S. 

Petitions filed by the permit applicant and the parties listed below must be filed within 21 days of 

receipt of this intent. Petitions filed by other persons must be filed within 21 days of publication 

of the public notice or within 21 days of their receipt of this intent, whichever first occurs. The 

failure of any person to file a petition within the appropriate time period shall constitute a waiver 

of that person's right to request an administrative determination (hearing) under sections 120.569 

and 120.57 of the Florida Statutes, or to intervene in this proceeding and participate as a party to 

it. The petition must contain the information set forth below and must be filed (received) in the 

Office of General Counsel of the Department at 3900 Commonwealth Boulevard, Mail Station 

35, Tallahassee, Florida 32399-3000 or at Agency_Clerk@dep.state.fl.us.  

mailto:SouthDistrict@dep.state.fl.us
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Pursuant to Rule 28-106.201, F.A.C., a petition for an administrative hearing must contain the 

following information:  

 

(a) The name, address, and telephone number of each petitioner, the applicant's name and 

address, the Department Permit File Number and the county in which the project is proposed; 

(b) A statement of how and when each petitioner received notice of the Department's action or 

proposed action; 

(c) A statement of how each petitioner's substantial interests are affected by the Department's 

action or proposed action; 

(d) A statement of the material facts disputed by Petitioner, if any; 

(e) A statement of facts which petitioner contends warrant reversal or modification of the 

Department's action or proposed action; 

(f) A statement of which rules or statutes petitioner contends require reversal or modification of 

the Department's action or proposed action; and 

(g) A statement of the relief sought by petitioner, stating precisely the action petitioner wants the 

Department to take with respect to the Department's action or proposed action. 

 

If a petition is filed, the administrative hearing process will constitute a renewed determination 

of the Department’s decision on the application. Accordingly, the Department's final action may 

be different from the position taken by it in this intent. Persons whose substantial interests will 

be affected by any decision of the Department with regard to the application have the right to 

petition to become a party to the proceeding. The petition must conform to the requirements 

specified above and be filed (received) within 21 days of receipt of this intent, in the Office of 

General Counsel at the above address. Failure to petition within the allowed time frame 

constitutes a waiver of any right such person has to request a hearing under Section 120.57, F.S., 

and to participate as a party to this proceeding. Any subsequent intervention will only be at the 

approval of the presiding officer upon motion filed pursuant to Rules 28-5.207 and 60Q-2.010, 

F.A.C. 

 

 

Executed in Lee County, Florida 

 

STATE OF FLORIDA DEPARTMENT 

OF ENVIRONMENTAL PROTECTION 

 

 

Jon Iglehart 

Director of District Management 

South Florida District 
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cc:  

City of Cape Coral, Oliver Clarke, oclarke@capecoral.net  

Avalon Engineering, Inc., Jack Schrader, jack@avaloneng.com 

Janicki Environmental, Inc, Tony Janicki, tjanicki@janickienverinmental.com  

U.S. Army Corps of Engineers, Fort Myers  

Lee County Property Appraiser, dataservices@leepa.org  

DEP, Office of General Counsel (agency_clerk@dep.state.fl.us)  

FWC, Imperiled Species Management Section FWCConservationPlanningServices@myfwc.com;  

Calusa Waterkeeper, John Cassani, jcass927@gmail.com 

Martin Van Assche, zzzat30west@yahoo.com  

Greater Pine Island Civic Association, Roger Wood, rogergpica@gmail.com  

Steve Crane, Steve@craneprosys.com  

Jerry Gailey, lastmango09@aol.com  

Thomas Hiller, thiller@bdo.com  

Richard Gainley, rgainley@capecoral.net  

Yolanda Olson, Olsen.yolanda@gmail.com  

 

CERTIFICATE OF SERVICE 

 

The undersigned duly designated deputy clerk hereby certifies that this document, including all 

copies, was mailed before the close of business on November 7, 2018, to the above listed 

person(s). 

   

 

FILING AND ACKNOWLEDGMENT 

 

FILED, on this date, pursuant to Section 120.52(7), F.S., with the designated Department clerk, 

receipt of which is hereby acknowledged. 

 

    November 7, 2018 

Clerk                                     Date 
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NOTICE OF INTENT TO ISSUE PERMIT 

 

The Department of Environmental Protection gives notice of its intent to issue a permit to the 

City of Cape Coral to remove the Chiquita Boat Lock and associated uplands, and install a 165-

linear foot seawall along the north end of the South Spreader waterbody.  

 

The Department will issue the environmental resource permit, unless a timely petition for an 

administrative proceeding is filed pursuant to the provisions of Sections 120.569 and 120.57, 

F.S. On the filing of a timely and sufficient petition, this action will not be final and effective 

until further order of the Department.  Because the administrative hearing process is designed to 

formulate final agency action, the hearing process may result in a modification of the agency 

action or even denial of the application.  

 

The application file is available online and can be accessed through the Department’s 

Information Portal at: http://prodenv.dep.state.fl.us/DepNexus/public/electronic-

documents/ERP_244816/facility!search. If you have any questions or are experiencing difficulty 

viewing the electronic application, please call (239) 344-5600 or e-mail 

SouthDistrict@floridadep.gov. 

 

A person whose substantial interests are affected by the Department’s action may petition for 

an administrative proceeding (hearing) under Sections 120.569 and 120.57, F.S.  Pursuant to 

Rule 28-106.201, F.A.C., a petition for an administrative hearing must contain the following 

information:  

 

 (a)  The name and address of each agency affected and each agency’s file or 

identification number, if known;  

 (b) The name, address, any email address, any facsimile number, and telephone number 

of the petitioner; the name, address, and telephone number of the petitioner’s representative, if 

any, which shall be the address for service purposes during the course of the proceeding; and an 

explanation of how the petitioner’s substantial interests are or will be affected by the agency 

determination; 

 (c)  A statement of when and how the petitioner received notice of the agency decision; 

 (d)  A statement of all disputed issues of material fact.  If there are none, the petition 

must so indicate; 

 (e)  A concise statement of the ultimate facts alleged, including the specific facts that 

the petitioner contends warrant reversal or modification of the agency’s proposed action; 

 (f) A statement of the specific rules or statutes that the petitioner contends require 

reversal or modification of the agency’s proposed action, including an explanation of how the 

alleged facts relate to the specific rules or statutes; and 

 (g) A statement of the relief sought by the petitioner, stating precisely the action that 

the petitioner wishes the agency to take with respect to the agency’s proposed action. 

 

 The petition must be filed (received by the Clerk) in the Office of General Counsel of the 

Department at 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida 32399-3000.  

Also, a copy of the petition shall be mailed to the applicant at the address indicated above at the 

time of filing. 

http://prodenv.dep.state.fl.us/DepNexus/public/electronic-documents/ERP_244816/facility!search
http://prodenv.dep.state.fl.us/DepNexus/public/electronic-documents/ERP_244816/facility!search
mailto:SouthDistrict@floridadep.gov


 

In accordance with Rule 62-110.106(3), F.A.C., petitions for an administrative hearing by the 

applicant must be filed within 21 days of receipt of this written notice. Petitions filed by any 

persons other than the applicant, and other than those entitled to written notice under Section 

120.60(3), F.S., must be filed within 21 days of publication of the notice or within 21 days of 

receipt of the written notice, whichever occurs first.  Under Section 120.60(3), F.S., however, 

any person who has asked the Department for notice of agency action may file a petition within 

21 days of receipt of such notice, regardless of the date of publication.  The failure to file a 

petition within the appropriate time period shall constitute a waiver of that person's right to 

request an administrative determination (hearing) under Sections 120.569 and 120.57, F.S., or to 

intervene in this proceeding and participate as a party to it.  Any subsequent intervention (in a 

proceeding initiated by another party) will be only at the discretion of the presiding officer upon 

the filing of a motion in compliance with Rule 28-106.205, F.A.C. 

 

Under Rule 62-110.106(4), F.A.C., a person whose substantial interests are affected by the 

Department’s action may also request an extension of time to file a petition for an administrative 

hearing.  The Department may, for good cause shown, grant the request for an extension of time.  

Requests for extension of time must be filed with the Office of General Counsel of the Department 

at 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida 32399-3000, before the 

applicable deadline for filing a petition for an administrative hearing.  A timely request for 

extension of time shall toll the running of the time period for filing a petition until the request is 

acted upon. 

 

Mediation is not available in this proceeding. 

 

The applicant, or any party within the meaning of Section 373.114(1)(a) or 373.4275, F.S., may 

also seek appellate review of this order before the Land and Water Adjudicatory Commission 

under Section 373.114(1) or 373.4275, F.S.  Requests for review before the Land and Water 

Adjudicatory Commission must be filed with the Secretary of the Commission and served on the 

Department within 20 days from the date when this order is filed with the Clerk of the Department.  

 

 
 



 

www.dep.state.fl.us 

 

 

Permittee/Authorized Entity: 

City of Cape Coral 

c/o John Szerlag, City Manager 

P.O. Box 150027 

Cape Coral, FL33915 

jzerlag@capecoral.net  

 

 

Removal of Chiquita Lock 

 

 

Authorized Agent: 

Avalon Engineering, Inc. 

c/o Jack Shrager 

2503 Del Prado Boulevard South, Suite 200 

Cape Coral, FL 33904 

jack@avaloneng.com  

 

 Environmental Resource Permit 

State-owned Submerged Lands Authorization – Not Applicable 

 

U.S. Army Corps of Engineers Authorization – Separate Corps Authorization 

Required  

 

Permit No.: 244816-005 EI 

 

  

Permit Issuance Date: DRAFT 

Permit Construction Phase Expiration Date: DRAFT 

 

mailto:jzerlag@capecoral.net
mailto:jack@avaloneng.com
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Environmental Resource Permit 
 

Permittee: City of Cape Coral 

Permit No: 244816-005 

 

 

PROJECT LOCATION 

The activities authorized by this permit are located at the public right of way at 5808 Cape 

Harbor Drive, Parcel ID of Adjacent access parcel is 214523C20040G00CE, Cape Coral, Florida 

33914, in Section 21, Township 45 South, Range 23 East in Lee County, at Latitude 

26.54350450° N, Longitude 82.00909191° W.  

 

PROJECT DESCRIPTION  

The permittee is authorized to remove the Chiquita Boat Lock and associated uplands, and to 

install a 165-linear foot seawall in the South Spreader Waterway, Class III Waters. Authorized 

activities are depicted on the attached exhibits.  

 

AUTHORIZATIONS 

Environmental Resource Permit  

The Department has determined that the activity qualifies for an Environmental Resource 

Permit. Therefore, the Environmental Resource Permit is hereby granted, pursuant to Part IV of 

Chapter 373, Florida Statutes (F.S.), and Chapter 62-330, Florida Administrative Code (F.A.C.). 

 

Sovereignty Submerged Lands Authorization 

As staff to the Board of Trustees of the Internal Improvement Trust Fund (Board of Trustees), the 

Department has determined the activity is not on submerged lands owned by the State of Florida. 

Therefore, your project is not subject to the requirements of Chapter 253, F.S., or Rule 18-21 F.A.C. 

 

Federal Authorization 

Your proposed activity as outlined on your application and attached drawings does not qualify 

for Federal authorization pursuant to the State Programmatic General Permit and a SEPARATE 

permit or authorization may be required from the Corps. A copy of your permit application has 

been forwarded to the Corps for their review. The Corps has assigned file number 2005-1586 

to your project. The Corps will issue their authorization directly to you or contact you if 

additional information is needed. If you have not heard from the Corps within 30 days from the 

date your application was received at the local FDEP Office, contact the Corps at Fort Myers 

Regulatory Field Office at 1520 Royal Palm Square Blvd, Ste 310, Fort Myers FL 33919-103, or 

by telephone at (239) 334-1975, or electronically at SF.New.Applications@usace.army.mil, for 

status and further information. Failure to obtain Corps authorization prior to construction 

could subject you to federal enforcement action by that agency. 

  

Authority for review - an agreement with the USACOE entitled “Coordination Agreement 

Between the U. S. Army Corps of Engineers (Jacksonville District) and the Florida Department 

of Environmental Protection, or Duly Authorized Designee, State Programmatic General 
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Permit”, Section 10 of the Rivers and Harbor Act of 1899, and Section 404 of the Clean Water 

Act. 

   

Coastal Zone Management 

Issuance of this authorization also constitutes a finding of consistency with Florida's Coastal 

Zone Management Program, as required by Section 307 of the Coastal Zone Management Act. 

 

Water Quality Certification 

This permit also constitutes a waiver of water quality certification under Section 401 of the 

Clean Water Act, 33 U.S.C. 1341 because the authorized activity involves “net improvement” of 

water quality under Section 373.414(1)(b)3, F.S. 

 

Other Authorizations 

You are advised that authorizations or permits for this activity may be required by other federal, 

state, regional, or local entities including but not limited to local governments or municipalities. 

This permit does not relieve you from the requirements to obtain all other required permits or 

authorizations. 

 

The activity described may be conducted only in accordance with the terms, conditions and 

attachments contained in this document. Issuance and granting of the permit and authorizations 

herein do not infer, nor guarantee, nor imply that future permits, authorizations, or modifications 

will be granted by the Department. 

 

PERMIT  

The activities described must be conducted in accordance with: 

• The Specific Conditions 

• The General Conditions 

• The limits, conditions and locations of work shown in the attached drawings 

• The term limits of this authorization 

 

You are advised to read and understand these conditions and drawings prior to beginning the 

authorized activities, and to ensure the work is conducted in conformance with all the terms, 

conditions, and drawings herein. If you are using a contractor, the contractor also should read 

and understand these conditions and drawings prior to beginning any activity. Failure to comply 

with these conditions, including any mitigation requirements, shall be grounds for the 

Department to revoke the permit and authorization and to take appropriate enforcement action. 

 

Operation of the facility is not authorized except when determined to be in conformance with all 

applicable rules and this permit, as described. 

 

SPECIFIC CONDITIONS – ADMINISTRATIVE 

1. All required submittals, such as certifications, monitoring reports, notifications, etc., shall 

be submitted to the Florida Department of Environmental Protection, South District 

Office, Submerged Lands and Environmental Resource Permitting, P.O. Box 2549, Fort 

Myers, FL 33902-2549 or via e-mail to FTMERP_Compliance@dep.state.fl.us . All 

mailto:FTMERP_Compliance@dep.state.fl.us
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submittals shall include the project name and indicated permit number when referring to 

this project. 

 

Note: In the event of an emergency, the Permittee should contact the Department by calling 

(800)320-0519. During normal business hours, the permittee should call (239)344-5600. 

 

SPECIFIC CONDITIONS - PRIOR TO ANY CONSTRUCTION  

2. Prior to commencement of construction the permittee shall coordinate with the affected 

boaters and post notices alerting the public of the any channel closure necessary during 

construction. The Permittee shall post signs no less than 7 days prior, in locations visible 

to boaters normally navigating in the project area. The Permittee shall also publish 

notices in the newspaper or other media that will assure notification of affected boaters. 

The Permittee shall submit a description of these notices, the media used, and locations, 

for Department review, modification as necessary, and approval no less than 60 days 

prior to construction. 

 

SPECIFIC CONDITIONS – CONSTRUCTION ACTIVITIES  

3. Best management practices for erosion control shall be implemented prior to construction 

commencement and shall be maintained at all times during construction to prevent 

siltation and turbid discharges in excess of State water quality standards pursuant to 

Rule 62-302, F.A.C. Methods shall include, but are not limited to the use of staked filter 

cloth, sodding, seeding, staged construction and the installation of turbidity screens 

around the immediate project site.  

 

4. Floating turbidity curtains with weighted skirts that extend to within 1 ft. of the bottom 

shall be placed to surround the in-water work area prior to the initiation of work 

authorized by this permit. The screens shall be maintained and remain in place for the 

duration of the construction to ensure turbidity levels outside the construction area do not 

exceed 29 NTU's above background levels. The permittee shall be responsible for 

inspecting and maintaining turbidity control devices so no violations of state water 

quality standards outside of the turbidity screens occurs. Turbidity shall be monitored as 

described in the monitoring portion of this permit. 

 

5. The permittee shall be responsible for ensuring erosion control devices/procedures are 

inspected and maintained daily during all phases of construction authorized by this permit 

until areas disturbed during construction are sufficiently stabilized to prevent erosion, 

siltation, and turbid discharges. 

 

6. The following measures shall be taken immediately by the permittee when turbidity 

levels within waters of the State surrounding the project site, exceed 29 NTUs above 

background: 

 

a. Immediately cease work contributing to the water quality violation. 
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b. Stabilize exposed soils contributing to the violation and/or adjust the 

floating turbidity curtains to contain turbid area. Modify the work 

procedures responsible for the violation, install additional turbidity 

containment devices and repair non-functioning turbidity containment 

devices. 

 

c. Notify the Department within 24 hours of the time the violation is first 

detected. 

 

7. The existing 375 linear feet of seawall shall remain in place during demolition and 

excavation. The new 165 linear feet of seawall shall be installed prior to demolition of the 

existing seawall. 

 

8. All spoil material shall be properly contained within the project area as well as during 

transportation in a manner that prevents return of the spoil material to Waters of the 

State. The spoil material and demolition materials shall be deposited in a self-

contained upland site (pursuant to 62-340 FAC) that prevents return of any water or 

material in to Waters of the State. 

 

9. The project shall comply with applicable State Water Quality Standards, namely: 

 62-302.500 – Minimum Criteria for All Waters at All Times and All Places 

 62-302.530 – Surface Waters: General Criteria 

 

SPECIFIC MANATEE PROTECTION CONDITIONS 

 

10. All personnel associated with the project shall be instructed about the presence of 

manatees and manatee speed zones, and the need to avoid collisions with, and injury to 

manatees. The permittee shall advise all construction personnel that there are civil and 

criminal penalties for harming, harassing, or killing manatees which are protected under 

the Marine Mammal Protection Act, the Endangered Species Act, and the Florida 

Manatee Sanctuary Act.  

 

11. All vessels associated with the construction project shall operate at "Idle Speed/No 

Wake” at all times while in the immediate area and while in water where the draft of the 

vessel provides less than a four-foot clearance from the bottom. All vessels shall follow 

routes of deep water whenever possible.  

 

12. Siltation or turbidity barriers shall be made of material in which manatees cannot become 

entangled, shall be properly secured, and shall be regularly monitored to avoid manatee 

entanglement or entrapment. Barriers shall not impede manatee movement.  

 

13. All on-site project personnel are responsible for observing water-related activities for the 

presence of manatees. All in-water operations, including vessels, shall be shutdown if a 

manatee comes within 50 feet of the operation. Activities shall not resume until every 

manatee has moved beyond the 50-foot radius of the project operation, or until 30 
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minutes has elapsed wherein a manatee has not reappeared within 50 feet of the 

operation. Animals shall not be herded away or harassed into leaving.  

 

14. Any collision with or injury to a manatee shall be reported immediately to the Florida 

Fish and Wildlife Conservation Commission (FWC) Hotline at 1-888-404-3922. 

Collision and/or injury should also be reported to the U.S. Fish and Wildlife Service in 

Jacksonville (1-904-731-3336) for north Florida or Vero Beach (1-772-562-3909) for 

south Florida, and to FWC at ImperiledSpecies@myFWC.com  

 

15. Temporary signs concerning manatees shall be posted prior to and during all in-water 

project activities. All signs are to be removed by the permittee upon completion of the 

project. Awareness signs that have already been approved for this use by the Florida Fish 

and Wildlife Conservation Commission (FWC) must be used. One sign measuring at 

least 3 ft. by 4 ft. which reads Caution: Manatee Area must be posted. A second sign 

measuring at least 8 1/2" by 11" explaining the requirements for “Idle Speed/No Wake” 

and the shutdown of in-water operations must be posted in a location prominently visible 

to all personnel engaged in water-related activities. Please see the Florida Fish and 

Wildlife Conservation Commission website for information on how to obtain appropriate 

signs: http://www.myfwc.com/docs/WildlifeHabitats/Manatee_EducationalSign.pdf 

 

SPECIFIC CONDITIONS – MONITORING/REPORTING REQUIREMENTS 

16. Turbidity Monitoring. Water turbidity levels shall be monitored when a turbidity plume 

is observed outside the limits of the required turbidity control devices. Samples shall be 

taken every four hours, one foot above the bottom, mid-depth, and one-foot below the 

surface at monitoring stations located as follows: 

       

a. Approximately 100 feet up-current of the work sites and clearly outside the 

influence of construction activities. (This shall serve as the natural background 

sample against which other turbidity readings shall be compared.)  

 

b. Directly outside the turbidity curtains surrounding the work sites and within the 

densest portion of any visible turbidity plume. (This sample shall serve as the 

compliance sample.) 

 

17. Turbidity Monitoring Reports. During dredging activities, the permittee or permittee's 

contractor shall collect the following turbidity monitoring data at the frequency and water 

depths directed by Specific Condition 16: 

 

a. Date and time of sampling event 

b. Turbidity sampling results (background NTUs, compliance NTUs, and the 

difference between them) 

        c.       Description of data collection methods 

        d.      An aerial map indicating the sampling locations 

        e.      Depth of sample(s) 

        f.       Weather conditions at times of sampling 

mailto:ImperiledSpecies@myFWC.com
http://www.myfwc.com/docs/WildlifeHabitats/Manatee_EducationalSign.pdf
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        g.      Tidal stage and direction of flow 

 

Data shall be collected in a turbidity log and shall include a statement by the individual 

responsible for implementation of the sampling program attesting to the authenticity, 

precision, limits of detection, and accuracy of the data. The turbidity log shall be scanned 

and sent on a weekly basis to the Department’s Environmental Resources Compliance 

Assurance Program Staff by email at FTMerp_compliance@floridadep.gov. The subject 

line of the email shall include the project name, permit number, and the title “Turbidity 

Monitoring Reports.” 

 

SPECIFIC CONDITIONS – OPERATION AND MAINTENANCE ACTIVITIES 

 

18. As net improvement of water quality at the time of permit issuance, the Permittee has 

demonstrated that it is meeting and exceeding its reduction requirement for total nitrogen 

as outlined in the Caloosahatchee Estuary Basin Management Action Plan (BMAP), 

through the implementation of the following projects:  

 

Project Name Project Type Credit 

Education Efforts Education Efforts 15,429 

Canal Detention Control Structure 28,522 

Freshwater Canal Irrigation Stormwater Reuse 27,670 

Street Sweeping Street Sweeping 1,084 

Septic to Sewer Phase Out Project Wastewater Service Area Expansion 71,081 

Catch Basin Cleanout 
Catch Basin Insert/Inlet Filter 

Cleanout 
590 

Total 144,376 

 

The Permittee shall continue to operate, maintain, and fund these projects in order to 

continue to meet and exceed the required reduction allocations for the duration of the 

existing BMAP and all future BMAPs, or equivalents. The Permittee shall timely submit 

all required information required by the BMAP to the Department. If the Permittee would 

like to use a project not considered herein, to replace one of the projects listed, the project 

must provide equal or greater water quality benefits toward meeting and exceeding the 

BMAP allocation that exists at the time of the requested modification. 

 

GENERAL CONDITIONS FOR INDIVIDUAL PERMITS 

The following general conditions are binding on all individual permits issued under chapter 62-

330, F.A.C., except where the conditions are not applicable to the authorized activity, or where 

the conditions must be modified to accommodate project-specific conditions. 

 

1. All activities shall be implemented following the plans, specifications and performance criteria 

approved by this permit. Any deviations must be authorized in a permit modification in 

accordance with Rule 62-330.315, F.A.C. Any deviations that are not so authorized may subject 

the permittee to enforcement action and revocation of the permit under Chapter 373, F.S. 

mailto:FTMerp_compliance@floridadep.gov
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2. A complete copy of this permit shall be kept at the work site of the permitted activity during 

the construction phase, and shall be available for review at the work site upon request by the 

Agency staff. The permittee shall require the contractor to review the complete permit prior to 

beginning construction. 

 

3. Activities shall be conducted in a manner that does not cause or contribute to violations of 

state water quality standards. Performance-based erosion and sediment control best management 

practices shall be installed immediately prior to, and be maintained during and after construction 

as needed, to prevent adverse impacts to the water resources and adjacent lands. Such practices 

shall be in accordance with the State of Florida Erosion and Sediment Control Designer and 

Reviewer Manual (Florida Department of Environmental Protection and Florida Department of 

Transportation June 2007), and the Florida Stormwater Erosion and Sedimentation Control 

Inspector’s Manual (Florida Department of Environmental Protection, Nonpoint Source 

Management Section, Tallahassee, Florida, July 2008), which are both incorporated by reference 

in subparagraph 62-330.050(9)(b)5., F.A.C., unless a project-specific erosion and sediment 

control plan is approved or other water quality control measures are required as part of the 

permit. 

 

4. At least 48 hours prior to beginning the authorized activities, the permittee shall submit to the 

Agency a fully executed Form 62-330.350(1), “Construction Commencement Notice,” [October 

1, 2013], which is incorporated by reference in paragraph 62-330.350(1)(d), F.A.C., indicating 

the expected start and completion dates. A copy of this form may be obtained from the Agency, 

as described in subsection 62-330.010(5), F.A.C. If available, an Agency website that fulfills this 

notification requirement may be used in lieu of the form. 

 

5. Unless the permit is transferred under Rule 62-330.340, F.A.C., or transferred to an operating 

entity under Rule 62-330.310, F.A.C., the permittee is liable to comply with the plans, terms and 

conditions of the permit for the life of the project or activity. 

 

6. Within 30 days after completing construction of the entire project, or any independent portion of 

the project, the permittee shall provide the following to the Agency, as applicable: 

a.  For an individual, private single-family residential dwelling unit, duplex, triplex, or quadruplex 

“Construction Completion and Inspection Certification for Activities Associated With a 

Private Single-Family Dwelling Unit” [Form 62-330.310(3)]; or 

b. For all other activities “As-Built Certification and Request for Conversion to Operational 

Phase” [Form 62-330.310(1)]. 

c. If available, an Agency website that fulfills this certification requirement may be used in lieu 

of the form. 

 

7. If the final operation and maintenance entity is a third party: 

a.  Prior to sales of any lot or unit served by the activity and within one year of permit issuance, 

or within 30 days of as- built certification, whichever comes first, the permittee shall submit, 

as applicable, a copy of the operation and maintenance documents (see sections 12.3 thru 

12.3.3 of Volume I) as filed with the Department of State, Division of Corporations and a 
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copy of any easement, plat, or deed restriction needed to operate or maintain the project, as 

recorded with the Clerk of the Court in the County in which the activity is located. 

b.  Within 30 days of submittal of the as- built certification, the permittee shall submit “Request 

for Transfer of Environmental Resource Permit to the Perpetual Operation Entity” [Form 62-

330.310(2)] to transfer the permit to the operation and maintenance entity, along with the 

documentation requested in the form. If available, an Agency website that fulfills this transfer 

requirement may be used in lieu of the form. 

 

8. The permittee shall notify the Agency in writing of changes required by any other regulatory 

agency that require changes to the permitted activity, and any required modification of this permit 

must be obtained prior to implementing the changes. 

 

9. This permit does not: 

a.   Convey to the permittee any property rights or privileges, or any other rights or privileges 

other than those specified herein or in Chapter 62-330, F.A.C.; 

b. Convey to the permittee or create in the permittee any interest in real property; 

c.   Relieve the permittee from the need to obtain and comply with any other required federal, 

state, and local authorization, law, rule, or ordinance; or 

d.  Authorize any entrance upon or work on property that is not owned, held in easement, or 

controlled by the permittee. 

 

10. Prior to conducting any activities on state-owned submerged lands or other lands of the state, 

title to which is vested in the Board of Trustees of the Internal Improvement Trust Fund, the 

permittee must receive all necessary approvals and authorizations under Chapters 253 and 258, F.S. 

Written authorization that requires formal execution by the Board of Trustees of the Internal 

Improvement Trust Fund shall not be considered received until it has been fully executed. 

 

11. The permittee shall hold and save the Agency harmless from any and all damages, claims, or 

liabilities that may arise by reason of the construction, alteration, operation, maintenance, removal, 

abandonment or use of any project authorized by the permit. 

 

12. The permittee shall notify the Agency in writing: 

a.  Immediately if any previously submitted information is discovered to be inaccurate; and 

b.  Within 30 days of any conveyance or division of ownership or control of the property or the 

system, other than conveyance via a long-term lease, and the new owner shall request transfer 

of the permit in accordance with Rule 62-330.340, F.A.C. This does not apply to the sale of 

lots or units in residential or commercial subdivisions or condominiums where the stormwater 

management system has been completed and converted to the operation phase. 

 

13. Upon reasonable notice to the permittee, Agency staff with proper identification shall have 

permission to enter, inspect, sample and test the project or activities to ensure conformity with 

the plans and specifications authorized in the permit. 

 

14. If any prehistoric or historic artifacts, such as pottery or ceramics, stone tools or metal 

implements, dugout canoes, or any other physical remains that could be associated with Native 
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American cultures, or early colonial or American settlement are encountered at any time within 

the project site area, work involving subsurface disturbance in the immediate vicinity of such 

discoveries shall cease. The permittee or other designee shall contact the Florida Department of 

State, Division of Historical Resources, Compliance and Review Section, at (850) 245-6333 or 

(800) 847-7278, as well as the appropriate permitting agency office. Such subsurface work shall 

not resume without verbal or written authorization from the Division of Historical Resources. If 

unmarked human remains are encountered, all work shall stop immediately and notification shall 

be provided in accordance with Section 872.05, F.S. 

 

15. Any delineation of the extent of a wetland or other surface water submitted as part of the 

permit application, including plans or other supporting documentation, shall not be considered 

binding unless a specific condition of this permit or a formal determination under Rule 62-

330.201, F.A.C., provides otherwise. 

 

16. The permittee shall provide routine maintenance of all components of the stormwater 

management system to remove trapped sediments and debris. Removed materials shall be 

disposed of in a landfill or other uplands in a manner that does not require a permit under 

Chapter 62-330, F.A.C., or cause violations of state water quality standards. 

 

17. This permit is issued based on the applicant’s submitted information that reasonably 

demonstrates that adverse water resource-related impacts will not be caused by the completed 

permit activity. If any adverse impacts result, the Agency will require the permittee to eliminate 

the cause, obtain any necessary permit modification, and take any necessary corrective actions to 

resolve the adverse impacts. 

 

18. A Recorded Notice of Environmental Resource Permit may be recorded in the county public 

records in accordance with subsection 62-330.090(7), F.A.C. Such notice is not an encumbrance 

upon the property. 

 

Executed in Lee County, Florida.   STATE OF FLORIDA DEPARTMENT 

       OF ENVIRONMENTAL PROTECTION 

 

 

       __________________________________ 

Jon M. Iglehart 

District Director  

South District Office 

 

Attachments: 

11 project drawing(s)  

 ‘Post Issuance’ forms: https://floridadep.gov/water/submerged-lands-environmental-

resources-coordination/content/forms-environmental-resource 

 

Copies furnished to: 

City of Cape Coral, Oliver Clarke, oclarke@capecoral.net  

https://floridadep.gov/water/submerged-lands-environmental-resources-coordination/content/forms-environmental-resource
https://floridadep.gov/water/submerged-lands-environmental-resources-coordination/content/forms-environmental-resource
mailto:oclarke@capecoral.net
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Avalon Engineering, Inc., Jack Schrader, jack@avloneng.com 

Janicki Environmental, Inc, Tony Janicki, tjanicki@janickienverinmental.com  

U.S. Army Corps of Engineers, Fort Myers  

Lee County Property Appraiser, dataservices@leepa.org  

DEP, Office of General Counsel (agency_clerk@dep.state.fl.us)  

FWC, Imperiled Species Management Section FWCConservationPlanningServices@myfwc.com;  

Calusa Waterkeeper, John Cassani, jcass927@gmail.com 

Martin Van Assche, zzzat30west@yahoo.com  

Greater Pine Island Civic Association, Roger Wood, rogergpica@gmail.com  

Steve Crane, Steve@craneprosys.com  

Jerry Gailey, lastmango09@aol.com  

Thomas Hiller, thiller@bdo.com  

Richard Gainley, rgainley@capecoral.net  

Yolanda Olson, Olsen.yolanda@gmail.com 

 

 

CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that this permit, including all copies, were mailed before the 

close of business on ____________________________, to the above listed persons.  

 

 

FILING AND ACKNOWLEDGMENT 

 

FILED, on this date, pursuant to Section 120.52(7), F.S., with the designated Department clerk, 

receipt of which is hereby acknowledged. 

 

  _____________________  ____________________ 

   Clerk     Date 

mailto:jack@avloneng.com
mailto:tjanicki@janickienverinmental.com
mailto:fdep.other@usace.army.mil
mailto:dataservices@leepa.org
mailto:agency_clerk@dep.state.fl.us
mailto:FWCConservationPlanningServices@myfwc.com
mailto:jcass927@gmail.com
mailto:zzzat30west@yahoo.com
mailto:rogergpica@gmail.com
mailto:Steve@craneprosys.com
mailto:lastmango09@aol.com
mailto:thiller@bdo.com
mailto:rgainley@capecoral.net
mailto:Olsen.yolanda@gmail.com
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INTRODUCTION 

The City of Cape Coral is proposing the removal of the Camelot Boat Lock (now known as 
Chiquita Boat Lock “Boat Lock”) in order to resolve a public safety issue due to increased boat 
traffic utilizing the Spreader Waterway. The following pictures show the existing Boat Lock in 
2016 and the area after the Boat Lock is removed. 
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BACKGROUND 

In the early 1970’s, GAC Properties (“GAC”) was working on completion of construction in the 
western Cape Coral Subdivision when the Florida Department of Environmental Regulation 
(“FDEP”) halted construction.  FDEP wanted to restrict destruction of the mangroves and to 
provide additional control and treatment of stormwater discharges.  FDEP planned the South 
Spreader Waterway (“SWW”) to be a freshwater system designed to retain and treat the 
stormwater runoff and then to provide uniform discharge of the stormwater into the adjacent 
mangroves.  The design and location of the SWW was based on the location of existing 
mangroves.   

In 1977, GAC’s bankruptcy was finalized and included Consent Order 15.  This Order placed 
restrictions on where GAC could complete construction, and it required construction of the 
SWW and Camelot Boat Lock (now known as Chiquita Boat Lock “Boat Lock”).  GAC and their 
engineers expressed their concerns that the SWW should be located based on a uniform 
elevation; otherwise, the SWW would not provide for uniform flow into the adjacent mangroves. 
Regardless of these concerns, construction of the SWW and Boat Lock were completed in 
1984.   

Following the completion of the SWW, erosion and breaches of the SWW’s west bank began. 
Tidal exchanges between the Matlacha Pass and the SWW increased. By 1991, erosion and 
significant breaches had formed along the western bank of the SWW.  It was clear that the 
SWW was not acting as a spreader waterway and the tides flowed into and out of the SWW.  
The City prepared plans and permits to repair the west bank of the SWW. However, the City 
abandoned construction of the repairs due to concerns over long term maintenance. In 2000, 
FDEP had plans and permits prepared to make repairs to the SWW west bank.  Some of the 
repairs were completed but erosion continued and the repairs were not successful.  

The City of Cape Coral (“City”) obtained ownership of the Boat Lock from GAC Properties and 
has been working with FDEP on operation and maintenance.  

            

Note that the north bank of the SWW was excavated and seawall installed as part of Camelot 
Marina Construction per Permit 360767499. 



Figure 1. Bathymetry of the South Spreader Waterway and location of the Chiquita Boat Lock.  

Depths reported in meters. 

The Chiquita Boat Lock (Figure 2) itself was built in the early 1980’s as part of the South 

Spreader Waterway System.  The waterway was meant to distribute stormwater runoff through 

the mangrove fringe for treatment.  The boat lock provided boaters access to the tidal 

Caloosahatchee River and ultimately the Gulf of Mexico.  The canal system upstream of the lock 

is divided into two zones, freshwater canals and saltwater canals separated by Weir 20.  The 

saltwater zone is maintained for navigation and has access to the boat lock.  The freshwater 

zone is meant to retain stormwater runoff for treatment and provide a source for irrigation.  

 

 

Figure 2.  Aerial view of the Chiquita Boat Lock provided by Google Earth. 

The lock is operated by the City of Cape Coral, Parks and Recreation Department’s Marine 

Services Division.  It is opened on demand during normal operating hours and requires, ½ hour 

notice of when an opening is required.  All of the waterways upstream of the lock are marked 

“Idle Speed, No Wake”. 
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