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 1                        STIPULATIONS
 2            The following deposition of SARA DAVIS
 3  was taken on oral examination, pursuant to notice, for
 4  purposes of discovery, and for use as evidence, and for
 5  other uses and purposes as may be permitted by the
 6  applicable and governing rules.  Reading and signing is
 7  not waived.
 8                      *  *  *
 9  Thereupon,
10                      SARA DAVIS
11  was called as a witness, having been first duly sworn,
12  was examined and testified as follows:
13            THE WITNESS: I do.
14                     DIRECT EXAMINATION
15  BY MR. HANNON
16       Q    Good morning.
17       A    Good morning.
18       Q    In a loud, clear voice so that people
19   listening on that machine might hear us both, could you
20   tell me your full name.
21       A    My full name is Sara Catherine Davis.
22             MR. HANNON: And Mr. Clark, are you able to
23        hear?
24             MR. CLARK: Yes, sir, I am.
25             MR. HANNON: Thank you.  Excellent.
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 1   BY MR. HANNON
 2       Q    What is your work address?
 3       A    My work address is 2600 Blair Stone Road,
 4   Tallahassee, Florida.  32399.
 5       Q    And for whom do you work?
 6       A    I work for the Florida Department of
 7   Environmental Protection.
 8       Q    What is your position?
 9       A    My position is environmental manager.
10       Q    How long have you worked for the Florida
11   Department of Environmental Protection?
12       A    I started in September 2014.  So whatever that
13   is.  Do the math --
14       Q    All right.  And what was your position when
15   you started?
16       A    When I started, I was an environmental
17   consultant.
18       Q    Did you have any employment before that?
19       A    Yes.
20       Q    What was that?
21       A    Immediately before that I worked as -- also an
22   environmental consultant for a private firm which was
23   URS and is now Aecom, A E C O M.
24       Q    Where is that firm located?
25       A    In Tallahassee, Florida.
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 1       Q    How long did you work for them?
 2       A    I started with them in January of 2008.
 3       Q    And can you tell me what type of positions you
 4   held and the work you did for them.
 5       A    I did a lot of different types of work for
 6   them.  It included things like numerical modeling for
 7   various purposes, a lot of coastal modeling, storm-surge
 8   modeling, pollutant tracer modeling, some total maximum
 9   daily load modeling support in other states.  I also did
10   GIS, geographical information systems work, especially
11   for our section of the company that did transportation
12   work.  I also did -- I was a biologist on several large
13   projects, including a habitat conservation planning
14   project, including diversion from the Mississippi River
15   --
16       Q    She has the hardest job here --
17       A    Do you want me to slow down?
18       Q    She probably does.
19       A    So, I mean, I did a lot of different types of
20   things there.
21       Q    And remind me the year you started with them.
22       A    I started in January 2008.
23       Q    And any work history prior to that?
24       A    Oh, yes.  Let's see.  Most of the work history
25   I had before that was not in the environmental field.
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 1             So I'm trying to think immediately before
 2   that.  I was in school for a little while.  But, I mean,
 3   I spent six years working for Sears.
 4       Q    Oh.
 5       A    I did a lot of different types of work before
 6   that.
 7       Q    Tell me the education that you have that
 8   prepares you for the work that you are doing here.
 9       A    I have a Bachelor's degree in biology from
10   Florida State University, and I'm currently in my
11   Master's degree also at Florida State University.
12       Q    You are studying for your Master's?
13       A    Yes.
14       Q    What field is that in?
15       A    That's in aquatic environmental sciences.
16       Q    And when do you anticipate receiving your
17   Master's degree in aquatic environmental sciences?
18       A    Approximately a year and a half.  It kind of
19   depends on class availability.
20       Q    We are going to start by taking a look at
21   something that hopefully you're familiar with.  We will
22   call it Davis 1.
23              (Exhibit No. 1 marked for
24   identification.)
25  
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 1   BY MR. HANNON
 2       Q    I will describe this exhibit as a 2017
 3   presentation on watershed restoration and BMAP.
 4             This is the one I just emailed to you.
 5             I do have a copy for Kirk.  Let me put the
 6   exhibit number on here.
 7             MR. WHITE: We have five pages, is that how
 8        many we should have?
 9             MR. VARN: Is that two-sided?
10             MR. WHITE: No.  Single-sided.
11   BY MR. HANNON
12       Q    Here is the marked version.
13             You guys are going to share --
14             MR. WHITE: We will share.
15             MR. HANNON: Okay.
16   BY MR. HANNON
17       Q    Take a look at that and let me know if you
18   recognize that document.
19       A    Yes, I do.
20       Q    What is it?
21       A    It is a copy of a presentation which is very
22   similar to presentations I've given in different places.
23             But I think this one is from a meeting that we
24   held -- Department of Environmental Protection held for
25   a lot of our monitoring and sampling staff I guess in
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 1   May 2017.
 2       Q    I will use this to ask you some questions
 3   about yourself and the work that you do.
 4       A    Okay.
 5       Q    This was an annual meeting that took place
 6   where?
 7       A    This was at the IFAS facility here in
 8   Tallahassee.
 9       Q    So this is an off-the-shelf that you use when
10   you make your presentations?
11       A    Well, we have a lot of slides we will compile.
12   But these are all pretty similar to what we use.  Yes.
13       Q    Who was your audience?
14       A    My audience was -- it varied.  Mostly it was
15   the internal Department of Environmental Protection
16   staff.  But there were several other attendees.  I don't
17   remember who they were because I was just speaking.
18       Q    Can you take a look at --
19             The hard copy I have here is not accurate.
20             The third page is captioned Basin Management
21   Action Plans.
22       A    Yes.
23       Q    Okay.  That's a map of the State of Florida,
24   is that correct?
25       A    Correct.
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 1       Q    And there are certain regions of Florida that
 2   are colored green.
 3             MR. WHITE: Objection.  Objection so much as a
 4        clarification.  Our copy is black and white.
 5   BY MR. HANNON
 6       Q    Here you go.  I will turn my screen around
 7   which has the colored version.
 8       A    Okay.
 9             MR. HANNON: Thank you, Kirk.
10   BY MR. HANNON
11       Q    In the colored version the green areas of the
12   State of Florida represent what?
13       A    They represent, at the time of the
14   presentation, boundaries or areas of adopted basin
15   management action plans, which we call BMAPs.
16       Q    And did you play a role in the adoption of
17   those BMAPs?
18       A    The only one I was employed with this program
19   or the agency for was Lake Okeechobee BMAP.
20       Q    So that was created in 2014 or after?
21       A    Yes.  It was created -- it was adopted in
22   December 2014.  So a few months after I started.
23       Q    And do you know who was responsible for the
24   adoption of the other BMAPs in the green areas of the
25   State of Florida with DEP?
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 1       A    Not off the top of my head.  I mean, the names
 2   are on the reports, but I would have to look at them.  I
 3   would have to look them up.
 4       Q    The other color on the map is yellow.  What
 5   does that represent?  Orange --
 6       A    It looks kind of orange.
 7       Q    FSU orange or --
 8       A    That's UF orange.
 9             The other color represents at that time areas
10   where BMAPs were under development, so they had not been
11   adopted, but there was an active restoration development
12   process happening.
13       Q    Were you responsible for that development
14   process for the Department?
15       A    No, not for those orange areas.
16       Q    Do you know who was?
17       A    Again, I would have to look back at the
18   document -- or the -- the work at the time to see who
19   was involved.
20       Q    Do you know how this map would appear today if
21   you brought it up to date?
22       A    A lot of it is generally the same.
23             There are some areas like I said that I'm not
24   really involved in very much, and so I think some of
25   them have changed, but I'm not certain.  It is
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 1   available, though, on our website.
 2       Q    Now, the areas of the map that are still
 3   white, what do those areas represent?
 4       A    Just areas that there's no ongoing work to
 5   develop BMAPs.
 6       Q    Should there be?
 7       A    I don't know.  I don't know.  I would have to
 8   look up a lot of information, so I don't know.
 9       Q    The places that have developed BMAPs that are
10   in green on this map, why did they undertake the
11   preparation of a BMAP?
12             MR. VARN: Object to the form.
13             THE WITNESS: So I was not employed here when

14        any of the development started for any of those
15        BMAPs, so I really don't know the answer to that
16        question.
17   BY MR. HANNON
18       Q    Do you know under Florida law whether there
19   were any requirements that those regions prepare
20   BMAPs --
21             MR. WHITE: Object to the form.
22             MR. VARN: Form.
23   BY MR. HANNON
24       Q    At the time?
25             MR. VARN: Object to the form.
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 1             THE WITNESS: Do I have to answer the question
 2        when they object?
 3             MR. WHITE: Unless I instruct you not to
 4        answer, please answer.
 5             MR. HANNON: I'm sorry?
 6             MR. WHITE: I said unless I instruct her not
 7        to answer, please answer.
 8   BY MR. HANNON
 9       Q    If you don't understand my questions, let me
10   know and I will rephrase them.
11       A    Can you ask your question again?
12       Q    I guess you don't know when the green BMAPs
13   were developed?
14       A    I know when they were developed.
15       Q    Okay.  When were they developed?
16       A    Well, at least I know when some of them were
17   developed.  Some of them I'm not sure, I would have to
18   look up.
19             For Lake Okeechobee, which is the bigger one
20   in the middle, it was developed for several years
21   leading up to December -- 2014.
22             For St. Lucie, which is the one to the east of
23   Lake Okeechobee, it was developed in -- leading up to
24   2013.  It was adopted in June 2013.
25             And then for Caloosahatchee, it was adopted in
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 1   November of 2012.  So it was developed for a year or two
 2   leading up to that.
 3       Q    Does Florida law require those areas to
 4   develop BMAPs?
 5             MR. WHITE: Object to the form.
 6             THE WITNESS: I don't really know.  If you're
 7        asking presently what's required --
 8   BY MR. HANNON
 9       Q    You don't know back then?
10       A    Well, back then I really don't know.
11       Q    Okay.  How about now?
12             MR. VARN: Object to the form.
13             MR. WHITE: Object to the form.
14             THE WITNESS: Are they required now to be
15        developed?
16   BY MR. HANNON
17       Q    Are BMAPs required under Florida law today?
18             MR. WHITE: Object to the form.
19             MR. VARN: Object to the form.
20             THE WITNESS: Yeah, can you -- can you
21        rephrase that?
22   BY MR. HANNON
23       Q    What do you do for the Department of
24   Environmental Protection with respect to BMAPs, what's
25   your job?
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 1       A    My job is actually to manage coordinators of
 2   several of those BMAPs.  There are seven of those green
 3   areas that I'm responsible for, and I have coordinators
 4   in charge of each of them, and we essentially track the
 5   progress in those BMAPs and coordinate with stakeholders
 6   on any projects that are listed in the BMAPs and look at
 7   monitoring data within those areas.
 8       Q    Does the Florida Department of Environmental
 9   Protection play a role in the creation of BMAPs for a
10   particular basin?
11       A    Yes.
12       Q    Could you describe for me what -- is that in
13   your office?
14       A    Yes.
15       Q    Can you describe for me what role your office
16   plays in the development of a BMAP in a particular water
17   basin.
18       A    Okay.  So our office is -- at some point it is
19   determined that a BMAP should begin to be developed, and
20   that's for different reasons, and we start with the
21   total maximum daily load, TMDL --
22       Q    Let me back up.
23             Who determines that a BMAP is necessary for a
24   particular water basin?
25       A    It depends.  There's different reasons.
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 1   Sometimes it is legislative.  Sometimes it is an
 2   internal decision.  So it varies.
 3       Q    Are there circumstances under which Department
 4   of Environmental Protection initiates the creation of a
 5   BMAP for a particular water basin?
 6       A    Can you rephrase it a little bit, please?
 7       Q    Sure.
 8             Does the Department of Environmental
 9   Protection ever take the initiative to require the
10   creation of a BMAP for a particular water basin.
11       A    Whenever it is decided that a BMAP will be
12   created, we always take the initiative, because it is a
13   state -- you know, it is our responsibility under
14   statute to develop the BMAPs.
15       Q    That's what I was trying to find out.
16       A    Okay.
17       Q    So what does your Department do to determine
18   whether a particular water basin requires a BMAP?
19       A    That's when it varies.
20             So sometimes it is our Department that
21   decides.  Sometimes it is the legislature that decides.
22   Sometimes -- you know, there are a lot of different
23   reasons, and I don't really know all of them.  I only
24   know the recent history.
25       Q    Does your Department have a duty to the State
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 1   of Florida to make certain that BMAPs are prepared for
 2   water basins that qualify?
 3             MR. WHITE: Object to the form.
 4             MR. VARN: Object to the form.
 5             THE WITNESS: Can you define what you mean by

 6        qualify?
 7   BY MR. HANNON
 8       Q    That are necessary under Florida law.
 9             MR. VARN: Same objection.
10             MR. WHITE: I'll join in the objection.
11             THE WITNESS: So you will have to clarify
12        that, too.
13   BY MR. HANNON
14       Q    Sure.  Going back to the areas that are white
15   that don't have BMAPs, does the Department of
16   Environmental Protection conduct any investigations to
17   determine whether there are areas in the State of
18   Florida that should have BMAPs that don't?
19       A    Currently that's not an activity that we
20   undertake.
21       Q    Is that an activity that is on the horizon?
22       A    I don't know.
23             MR. WHITE: Object to the form.
24   BY MR. HANNON
25       Q    I asked because you said currently.
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 1       A    Well, I just can't speak to the past.  I can
 2   only speak to what's happening right now.
 3       Q    I thought you suggested that it might be
 4   considered for the future to actively investigate
 5   whether the areas of Florida that are in white should
 6   have BMAPs?
 7       A    I don't know.
 8       Q    Who would know?
 9       A    It's dependent on a lot of factors.  A lot of
10   times the legislature directs us to do certain things,
11   and so we have to prioritize those.
12       Q    I understand that.
13             But if it is the Department's obligation to
14   make sure that areas of Florida that qualify have BMAPs,
15   is the Department doing anything to make sure that
16   happens?
17             MR. WHITE: Object to the form.
18             MR. VARN: Object to the form.
19             THE WITNESS: You have to specify what you
20        mean by qualify.
21   BY MR. HANNON
22       Q    Why don't you tell me what characteristics of
23   the water basin would require the creation of a BMAP?
24       A    Legislative direction.
25       Q    Period?
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 1       A    Yes.
 2       Q    The legislation would have to tell you that a
 3   BMAP should be implemented in looking at your map, any
 4   of those white areas, before you would take any action?
 5             MR. WHITE: Object to the form.
 6             MR. VARN: Object to the form.
 7             THE WITNESS: Not necessarily before we would
 8        take any action.
 9             But your question was about whether it would
10        be required.  That's where the differentiation
11        occurs.
12   BY MR. HANNON
13       Q    Does the State of Florida currently have
14   statutes and rules that describe when a BMAP must be
15   enacted?
16             MR. VARN: Object to the form.
17             MR. WHITE: Object to the form.
18             THE WITNESS: I don't know that I can answer
19        that fully without referring back to the statute
20        language.
21   BY MR. HANNON
22       Q    So to find the answer, we would look at the
23   Florida Statutes?
24       A    Yes.
25       Q    Are there regulations that set forth the

Page 20

 1   circumstances under which BMAPs have to be promulgated?
 2       A    Not to my knowledge.
 3       Q    Are you involved in the enactment of
 4   regulations by the Department of Environmental
 5   Protection?
 6       A    Can you clarify what you mean by regulations?
 7       Q    Do you know that DEP has rule making authority
 8   under Florida law?
 9       A    Yes.
10       Q    And do you play any role in preparing rules
11   for the Department?
12       A    No.
13       Q    Do you know who does?
14       A    You mean people's names --
15       Q    Yes.
16       A    -- or departments?
17       Q    Yes.
18       A    I know there are people within our division
19   that participate in that, different types of rule
20   making; yes.
21       Q    Are there regulations issued by the Department
22   that apply to your work in monitoring BMAPs?
23       A    Can you clarify that?
24       Q    Well, you know there are statutes that
25   describe the BMAP requirements, correct?
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 1       A    There are statutes that require what
 2   components are within a BMAP, yes.
 3       Q    Are there similarly regulations of the
 4   Department that apply to BMAPs?
 5             MR. WHITE: Object to the form.
 6             THE WITNESS: Can you clarify?
 7   BY MR. HANNON
 8       Q    In your work for the Department in overseeing
 9   or contributing to the BMAP process, do you look to any
10   regulations that are issued by the Department to guide
11   you?
12       A    We do.  We have a general statute that, like I
13   mentioned, has components of BMAPs, what's required in a
14   BMAP.
15       Q    Right.
16       A    And then depending on the water body, there
17   are some statutes that may apply to those water bodies.
18       Q    I'm asking about regulations.
19             Do you know the difference between a
20   regulation and a statute?
21       A    I know that there are rules in, you know --
22   there are -- I guess you could call them regulations in
23   rule, and then there are statutes.
24       Q    Let's talk about rules.
25       A    Okay.
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 1       Q    Are there rules that the Department issues
 2   that apply to your work?
 3       A    When a TMDL is issued, it goes into rule and
 4   that applies to the water body.  If we are doing a BMAP,
 5   it has to have a TMDL in place.
 6       Q    That's mandated by departmental rules?
 7       A    Yes.
 8       Q    Can you think of any other departmental rules
 9   that apply to your work with BMAPs?
10       A    Not directly.  I don't know if that is a good
11   enough answer.
12       Q    How about indirectly?
13       A    I mean, in order for the water body to get to
14   a TMDL, there are rules that affect that.  But by the
15   time we are working on the restoration through a BMAP,
16   we are really just working with the TMDL directly.
17       Q    Let's take a look at page four of your
18   PowerPoint.  The top says Florida BMAPs.  The first
19   bullet says "A BMAP is DEP's method for restoring water
20   quality in an impaired water body."
21             My question is, is it DEP's mission to restore
22   water quality in impaired water bodies?
23             MR. WHITE: Object to the form.
24             MR. VARN: Object to the form.
25             THE WITNESS: Can you clarify what you mean by
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 1        mission?
 2   BY MR. HANNON
 3       Q    Job.
 4       A    Is it in our mission statement?
 5             MR. WHITE: Object to the form.
 6   BY MR. HANNON
 7       Q    Is it something that you are supposed to do?
 8             MR. WHITE: Object to the form.
 9             MR. VARN: Object to the form.
10             THE WITNESS: Well, I mean, in statute we -- I
11        don't think I can answer the question the way you
12        asked it.  I don't think I have an answer for that.
13   BY MR. HANNON
14       Q    Is part of your job to see that water quality
15   in water bodies is improved?
16             MR. VARN: Object to the form.
17             MR. WHITE: Object to the form.
18             THE WITNESS: My job is not to ensure that
19        water quality improvement.  It is to facilitate
20        local stakeholders to work on that -- toward that
21        goal.
22   BY MR. HANNON
23       Q    Is it the Florida Department of Environmental
24   Protection's job to make sure that impaired water bodies
25   -- water quality is restored?
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 1             MR. WHITE: Object to the form.
 2             MR. VARN: Object to the form.
 3             THE WITNESS: I can't point to anything that
 4        would dictate that.
 5   BY MR. HANNON
 6       Q    Are you familiar with federal law on water
 7   quality?
 8       A    Somewhat.
 9       Q    Are you familiar with the federal Clean Water
10   Act?
11       A    Somewhat.
12       Q    Does it apply to the State of Florida?
13             MR. WHITE: Object to the form.
14             THE WITNESS: It does.
15   BY MR. HANNON
16       Q    Does your Department have to enforce the
17   federal Clean Water Act?
18             MR. WHITE: Object to the form.
19             MR. VARN: Object to the form.
20             THE WITNESS: We do.
21   BY MR. HANNON
22       Q    How do you do that with respect to BMAPs?
23       A    BMAPs are not related to the federal Clean
24   Water Act.
25       Q    BMAPs are not mandated by the federal Clean
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 1   Water Act?
 2             MR. WHITE: Object to the form.
 3             MR. VARN: Object to the form.
 4             THE WITNESS: BMAPs are in Florida Statutes,
 5        so there's not to my knowledge anything in the
 6        Clean Water Act that speaks to Florida restoration
 7        through BMAPs.
 8   BY MR. HANNON
 9       Q    Are the requirement of BMAPs in the Florida
10   Statute Florida's effort to comply with the federal
11   Clean Water Act?
12             MR. WHITE: Object to the form.
13             MR. VARN: Object to the form.
14             THE WITNESS: I don't know.
15   BY MR. HANNON
16       Q    Does the federal Clean Water Act apply to the
17   Caloosahatchee water basin?
18             MR. WHITE: Object to the form.
19             MR. VARN: Object to the form.
20             THE WITNESS: I don't know.  What do you mean
21        apply to?
22   BY MR. HANNON
23       Q    Well, there are stakeholders such as Cape
24   Coral that have certain obligations to restore water
25   quality in the Caloosahatchee water basin, correct?
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 1             MR. WHITE: Object to the form.
 2             MR. VARN: Object to the form.
 3             THE WITNESS: Are you speaking about the BMAP?

 4   BY MR. HANNON
 5       Q    Yes.
 6       A    Okay.  Under the BMAP there are stakeholders
 7   that have obligations.
 8       Q    Is Cape Coral one of them?
 9       A    Yes.
10       Q    Is Cape Coral obligated to comply with the
11   federal Clean Water Act?
12             MR. WHITE: Object to the form.
13             MR. VARN: Object to the form.
14             THE WITNESS: I don't know enough to answer
15        that question that way.
16   BY MR. HANNON
17       Q    Is there anybody in the Department who would?
18       A    I'm sure there is.  I don't know who, though.
19       Q    Your bullet point says that BMAPs are your
20   method -- it says, "DEP's method for restoring water
21   quality."
22             Can you describe to me how that method
23   restores water quality?
24       A    The general process is that when we are --
25   when we initiate the development of a BMAP, we -- what's
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 1   the word I'm thinking of -- we identify the stakeholders
 2   who are part of that process who are, you know, have a
 3   responsibility within that watershed, we work with them.
 4   We make decisions about the best management -- best
 5   restoration strategies, and we decide on a way to track
 6   progress, and we, you know, present all these things to
 7   our Secretary as a restoration plan.
 8       Q    Does the Secretary sign off on all BMAPs?
 9       A    Yes.
10       Q    Did the Secretary sign off on the most recent
11   BMAP for the Caloosahatchee estuary?
12       A    Yes.  Not the current secretary, but the
13   secretary in 2012.
14       Q    Your second bullet point says, "BMAPs contain
15   strategies to reduce and prevent pollutant discharges."
16   Can you tell me what those strategies are.
17       A    Sure.  There are different types of
18   strategies.  There are agricultural and urban projects.
19   They include things like public education, which is
20   another slide.  They include best management practices
21   that go into place.
22       Q    We can go to that slide.
23       A    Okay.
24       Q    There is a slide that talks about this?
25       A    Yes.
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 1       Q    Okay.  Now, this slide says there are 25
 2   adopted BMAPs throughout the state.  Are there more now?
 3       A    I'm not certain because -- I'm not certain.
 4   Because the ones that I work on have been adopted since
 5   this slide.
 6       Q    So you are not responsible for all of those
 7   BMAPs?
 8       A    No.
 9       Q    How many?
10       A    Seven total.
11       Q    Is the Caloosahatchee estuary one of them?
12       A    Yes.
13       Q    Your next slide is captioned "BMAP
14   Stakeholders."  And I think that's self-explanatory
15   except for this question:  The slide says, "Reasonable
16   and equitable allocations must be established."  So I
17   guess that's among the individual sources of pollutants,
18   is that what you are referring to?
19       A    No.  The sub bullet clarifies that a little
20   bit better.  So, you know, there's different ways of
21   doing this in a BMAP.  It could be to the source types
22   or categories.  It could be to certain geographic areas,
23   or it could be to certain jurisdictional areas.  And
24   that's done differently throughout the state.
25       Q    How is a reasonable and equitable allocation
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 1   performed?
 2       A    That varies in BMAPs.  It depends on the data
 3   or information that we have.
 4       Q    Who makes the decision whether an allocation
 5   is reasonable and equitable?
 6       A    It is a joint process with all the
 7   stakeholders, our management, all the other agencies
 8   that participate, state agencies, all the other
 9   stakeholders that are interested -- when we say
10   interested parties on --
11       Q    I understand they all contribute to the
12   process.
13       A    Yes.
14       Q    Isn't it the Secretary's determination in the
15   end what's reasonable and equitable?
16             MR. WHITE: Object to the form.
17             MR. VARN: Object to the form.
18             THE WITNESS: Not necessarily.  It won't get
19        to the Secretary if we don't have a pretty good
20        consensus.
21   BY MR. HANNON
22       Q    Right.  So in the BMAP areas that you are
23   responsible for, you would not ask the Secretary to
24   bless it unless you and the Department had determined
25   that there was a reasonable and equitable allocation
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 1   among the stakeholders?
 2             MR. VARN: Object to the form.
 3             THE WITNESS: Not necessarily.  It's not
 4        necessarily just the Department that decides.
 5             It is a process that happens usually over a
 6        long period of time with all interested parties
 7        involved, including stakeholders who would receive
 8        those allocations, including other interested
 9        entities, other state agencies.  So there's a
10        consensus building effort that happens before we
11        get to that point.
12   BY MR. HANNON
13       Q    I understand that.
14             But after the consensus building process, you
15   make a final determination, that is the Department of
16   Environmental Protection before you will send the plan
17   on to the Secretary, correct?
18             MR. VARN: Object to the form.
19             THE WITNESS: We determine whether there is
20        enough consensus.
21   BY MR. HANNON
22       Q    Is it the obligation of the Department to make
23   certain that BMAPs have a reasonable and equitable
24   allocation of responsibility among stakeholders?
25             MR. WHITE: Object to the form.
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 1             MR. VARN: Object to the form.
 2             THE WITNESS: It is --
 3             I'm not sure that I can answer that that way.
 4   BY MR. HANNON
 5       Q    Let's look at the next slide called "BMAP
 6   Urban Projects."
 7             This says that -- the first bullet point,
 8   "BMAP documents projects aimed at helping achieve the
 9   TMDL."
10             Are those the strategies that you referred to
11   in the earlier slide?
12       A    In large part they are.  Some BMAPs also have
13   other strategies that are not listed as a project.
14       Q    Sure.
15             So this is a representative list of project
16   types that are here?
17       A    Urban project types, yes.
18       Q    Okay.  And where did this list come from?  Is
19   this set forth in Florida law?
20       A    When I put the slide together, I looked at the
21   projects that we had at the time in BMAPs, and I sorted
22   out the urban project types and sort of categorized them
23   generally under these bullets.
24       Q    So this list comes from BMAPs that were
25   already in place?
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 1       A    Yes.
 2       Q    But you don't know whether the use of these
 3   particular projects is described in Florida law?
 4       A    To my knowledge it is not.
 5       Q    Do you know who, if anyone, came up with these
 6   project types as strategies to restore the quality of
 7   the water in the State of Florida?
 8             MR. VARN: Object to the form.
 9             THE WITNESS: No.
10   BY MR. HANNON
11       Q    The next slide applies to agriculture and
12   BMAPs.  This slide indicates that enrollment of FDACS
13   participants has the benefit of a presumption of
14   compliance.  Do you understand what that means?
15       A    Yes.
16       Q    Is that still true today?
17             MR. VARN: Object to the form.
18             THE WITNESS: That's in statute today.  That
19        is still in statute.
20   BY MR. HANNON
21       Q    Okay.  Is there any presumption of compliance
22   that applies to the City of Cape Coral's participation
23   in the Caloosahatchee BMAP?
24             MR. VARN: Object to the form.
25             THE WITNESS: The presumption of compliance is
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 1        in agricultural-specific designation.
 2   BY MR. HANNON
 3       Q    Is the answer no?
 4             MR. VARN: Object to the form.
 5             THE WITNESS: I don't know.  I don't know.
 6   BY MR. HANNON
 7       Q    The next slide, page eight is called "Tracking
 8   BMAP Progress."  Does Florida law describe the
 9   responsibility of the Department to monitor BMAP
10   progress?
11             MR. WHITE: Object to the form.
12             MR. VARN: Object to the form.
13             THE WITNESS: The statutes requires that we
14        develop a mechanism of tracking progress.
15   BY MR. HANNON
16       Q    What does the Department do to track the
17   progress of BMAPs?
18       A    We do two things.  We identify a monitoring
19   plan within a BMAP, and often that's compiled of
20   existing stations from various entities, including from
21   DEP a lot of times.
22             And then we also estimate benefits from the
23   projects or strategies and, you know, account for those
24   and try to see the summation of those project efforts to
25   see where, you know, we would be if those -- if those
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 1   projects are achieving all of the benefits that we
 2   expect.
 3       Q    Okay.  Let me see if I understand.
 4             So the BMAP itself might have monitoring
 5   requirements?
 6       A    There is a monitoring plan in a BMAP, yes.
 7       Q    Okay.  And I think you referred --
 8             Are there other parts of the BMAP plan that
 9   relates specifically to how you monitored compliance?
10       A    We don't monitor compliance in BMAPs.  We
11   track progress of the BMAPs.
12       Q    So you monitor progress?
13       A    Yes.
14       Q    And is the purpose of a BMAP for the
15   stakeholders in that particular estuary to achieve clean
16   water within a certain period of time?
17             MR. VARN: Object to the form.
18             THE WITNESS: That's not the way that it's
19        written.  No.
20   BY MR. HANNON
21       Q    Is the purpose of a BMAP to require the
22   stakeholders to achieve certain reductions in pollutants
23   over a period of time?
24             MR. WHITE: Object to the form.
25             MR. VARN: Object to the form.
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 1             THE WITNESS: I'm trying to think the best way
 2        to answer your question and explain this.
 3             The purpose of the BMAP is to facilitate
 4        stakeholders to meet their reduction requirements,
 5        and that's through these projects and management
 6        strategies.
 7   BY MR. HANNON
 8       Q    Do those reduction requirements include a goal
 9   in terms of when they are to be achieved?
10       A    It depends on the BMAP.
11       Q    What about the Caloosahatchee estuary BMAP?
12       A    Currently there is no future goal for when
13   reduction requirements have to be met by individual
14   stakeholders in the Caloosahatchee BMAP.
15       Q    Why?
16             MR. VARN: Object to the form.
17             THE WITNESS: It just is a product of where we
18        are and the timing right now in the development of
19        that BMAP -- or the -- not development, but --
20             I have a very long answer to this question.
21             Because of the current process that we are in
22        with this BMAP, those things are still being
23        decided.
24   BY MR. HANNON
25       Q    What year was the Caloosahatchee estuary BMAP
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 1   first established?
 2       A    It was adopted in 2012, in November.
 3       Q    Okay.  And has the Department measured in any
 4   way the success of that BMAP in reducing pollution in
 5   the Caloosahatchee?
 6             MR. WHITE: Object to the form.
 7             MR. VARN: Object to the form.
 8             THE WITNESS: Yes.  We have tracked the
 9        projects and the estimates that I was explaining,
10        and we have also looked at the measured data within
11        our monitoring network as part of the five-year
12        review.
13   BY MR. HANNON
14       Q    So far has the Caloosahatchee estuary BMAP
15   since 2012 achieved any progress in reducing pollutants
16   to the Caloosahatchee?
17             MR. WHITE: Object to the form.
18             MR. VARN: Object to the form.
19             THE WITNESS: I don't know.
20   BY MR. HANNON
21       Q    You don't know?
22       A    I don't know.
23       Q    It's not your job to know?
24             MR. WHITE: Object to the form.
25             THE WITNESS: It is not my job to know what
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 1        you asked me.
 2             So if you can ask it differently, I could
 3        probably answer better.
 4   BY MR. HANNON
 5       Q    Well, if your neighbor wanted to know, hey,
 6   Miss Davis, how are we doing in the Caloosahatchee
 7   estuary, are we cleaning up the Caloosahatchee, what
 8   would your answer be?
 9             MR. WHITE: Object to the form.
10             THE WITNESS: I would say that we are tracking
11        progress in the watershed, which is different than
12        any data in the estuary itself.
13   BY MR. HANNON
14       Q    Yes.
15       A    So I, you know --
16             I don't know.
17       Q    Are you making progress in the watershed?
18             MR. WHITE: Object to the form.
19             THE WITNESS: I would have to look at the
20        analysis that we did in 2017 to tell you what those
21        results were.
22   BY MR. HANNON
23       Q    Where would I find those?
24       A    They are on our website.  There is a report
25   called the Five-Year Review.
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 1       Q    On this slide there is a bullet that says,
 2   "Adaptive management," and then a sub bullet that says,
 3   "Mechanism for making adjustments in the BMAP when
 4   circumstances change or feedback indicates the need for
 5   a more effective strategy."
 6             What do you mean by mechanism?
 7       A    It is a word I chose because it explained that
 8   we have the capability to come back after the BMAP is
 9   adopted and decide whether changes are needed.  So it is
10   something that is -- that we are allowed to do.
11       Q    With respect to the Caloosahatchee estuary,
12   what mechanisms has the Department actually employed to
13   make adjustments in the BMAP when circumstances change
14   or there's a need for a more effective strategy?
15             MR. WHITE: Object to the form.
16             THE WITNESS: We have not changed the adopted

17        BMAP.  So it still stands as it exists.  We did a
18        five-year review that tried to address the question
19        of what changes are needed, and that was done in
20        2017, like I mentioned.
21   BY MR. HANNON
22       Q    As you sit here today do you know what the
23   Department determined in 2017 was needed, if anything,
24   to create a more effective strategy for the
25   Caloosahatchee estuary?
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 1       A    I mean, I don't remember everything that's in
 2   that report from 2017.  But I remember a couple of
 3   things that were pretty key that we are working on right
 4   now, which is a boundary change for the BMAP, expanding
 5   that area that it covers, is one of the main things.  We
 6   restructured the monitoring plans, so it was more geared
 7   towards doing the analyses that we needed.  Those are
 8   some of the things that I remember off the top of my
 9   head.
10       Q    I want to make sure I understand your previous
11   answers.  As you sit here today you don't know whether
12   the Caloosahatchee BMAP first established in 2012 has
13   been successful?
14             MR. WHITE: Object to the form.
15             MR. VARN: Object to the form.
16             THE WITNESS: I can't make that statement
17        either way.  No.
18   BY MR. HANNON
19       Q    The last slide, number nine is a very peppy
20   flow chart of your program staff.  I want to go through
21   it and ask you a little bit about each of these people
22   in connection with water quality restoration.
23             Is Kevin Coyne still the program
24   administrator?
25       A    Yes.
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 1       Q    What is his responsibility for the
 2   Caloosahatchee estuary BMAP?
 3       A    The same as it is for all the BMAPs in the
 4   state, he's the statewide program administrator.  So he
 5   oversees the program of the staff that work on these
 6   restoration plans.
 7       Q    Does Mr. Coyne have to sign off before a BMAP
 8   goes to the Secretary?
 9       A    No.
10       Q    Is he a scientist?
11       A    Yes.
12       Q    What is his area of expertise?
13       A    I don't know how to answer that specifically.
14       Q    Do you know whether he has a degree in any
15   field of science?
16       A    He does.  But I don't remember what the degree
17   is in.
18       Q    Okay.  Does he have a Ph.D.?
19       A    No.
20       Q    An M.A.?
21       A    I don't know.
22       Q    On this list his administrative assistant is
23   Johua Costantino?
24       A    Yes.
25       Q    What is her responsibility in the water
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 1   quality restoration program?
 2       A    She is our administrative assistant.  She
 3   processes travel.  She, you know, helps with
 4   administrative things.
 5       Q    Got it.
 6             And then the next level is two people who are
 7   described as environmental consultants, Terry Hansen and
 8   Mary Paulic.  Are those two people still in those
 9   positions?
10       A    Terry is not in that position anymore.  Mary
11   is.
12       Q    Okay.
13       A    This is out of date.
14       Q    Yes.  That's why I asked.
15       A    Yes.
16       Q    Is there anybody else that took Terry's spot?
17       A    I don't know if they took his exact spot.  But
18   I can tell you that we have some different staff working
19   as an environmental consultant now.
20       Q    What is an environmental consultant job in
21   water quality restoration?
22       A    Often their job is to oversee one or more
23   BMAPs and, you know, maintain their stakeholder
24   contacts, collect information annually for annual
25   reports that we are required to do, answer questions
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 1   from the public, from stakeholders, from anyone.
 2       Q    Do they work exclusively on BMAPs?
 3       A    I would say no.
 4       Q    And do environmental consultants, do they have
 5   to be scientists?
 6             MR. VARN: Object to the form.
 7             THE WITNESS: I don't know if they have to be.
 8   BY MR. HANNON
 9       Q    Do you know if any environmental consultants
10   who work for you today are scientists?
11       A    I would define all of them as scientists.
12       Q    Okay.  So Mary is still there.  What is her
13   degree in?
14       A    I have no idea.
15       Q    Do you know if she has any advanced degrees
16   past college?
17       A    I don't know.
18       Q    Is David Glassner still there?
19       A    No.
20       Q    Anita Nash?
21       A    Yes.
22       Q    Does she have any degrees in science, to your
23   knowledge?
24       A    I don't know what any of the others degrees
25   are in.
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 1       Q    Okay.  Then we have another level on the left,
 2   environmental specialist, Halton Lunsford.  Is Mr. or
 3   Miss Lunsford still there?
 4       A    He's retired.
 5       Q    Do you know whether he had any scientific
 6   education?
 7       A    I don't know.
 8       Q    Is there any place we can find a job
 9   description for these folks?
10       A    Yes.  I don't know whether it is publicly
11   accessible, but it is available.
12       Q    Okay.  I think I've exhausted the categories
13   of titles in this program.
14             Are there any other titles that you have today
15   other than environmental consultant and environmental
16   specialist?
17       A    No.
18       Q    Now, this says you are an environmental
19   manager.  Is that what you are today?
20       A    Yes.
21       Q    And do any of those folks answer to you?
22       A    Yes.
23       Q    Who or which?
24       A    On this list Kevin Williams.  But we have
25   several new people since this work chart.
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 1       Q    Do all of the environmental consultants answer
 2   to you?
 3       A    No.
 4       Q    How many are there today?
 5       A    How many total in the program?
 6       Q    Yes.
 7       A    I think seven.
 8       Q    How many answer to you?
 9       A    Officially, two.
10       Q    How about unofficially?
11       A    Unofficially, three.
12       Q    And to whom do the others respond?
13       A    The others are direct reports of Kevin Coyne.
14       Q    Any other positions in the BMAP program staff
15   today?
16       A    Are there any other positions?
17       Q    Yes.  We exhausted the list of folks that are
18   on your staff?
19       A    You have exhausted the list, yes.
20             MR. HANNON: Thank you.
21             Let's take a five-minute break.
22             (Brief recess.)
23   BY MR. HANNON
24       Q    Thank you, Miss Davis.
25             Just a couple more general questions and we
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 1   will look at some documents.
 2             Does Cape Coral have goals that they are
 3   supposed to attain under the Caloosahatchee estuary
 4   BMAP?
 5       A    They do have an allocation, required reduction
 6   under the BMAP, and that is their only goal.
 7       Q    Are they required by Florida law to achieve
 8   that reduction?
 9             MR. WHITE: Object to the form.
10             MR. VARN: Object to the form.
11             THE WITNESS: The BMAP itself is enforceable,
12        and so, you know, if they don't we could take
13        enforcement action.  I guess I don't really know
14        what you mean by Florida law.  If you would count
15        that as Florida law.
16   BY MR. HANNON
17       Q    I take it that --
18             Well, let me ask you, would enforcement action
19   for non-compliance with a BMAP be within your program,
20   your staff?
21       A    No.
22             MR. WHITE: Object to the form.
23             MR. VARN: Object to the form.
24   BY MR. HANNON
25       Q    Who handles enforcement?
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 1       A    I'm not sure specifically.  Attorneys.
 2       Q    Attorneys?
 3       A    Yes.
 4       Q    Have you ever since 2014 learned of an
 5   enforcement action in the State of Florida for
 6   noncompliance with a BMAP?
 7             MR. VARN: Object to the form.
 8             MR. WHITE: Object to the form.
 9   BY MR. HANNON
10       Q    Would that be something that you would know
11   about if it actually took place?
12       A    If it was within one of the BMAPs that I was
13   responsible for, I would know about it.
14       Q    And would it be the responsibility of your
15   staff to refer a municipality or other governmental
16   entity for enforcement if you concluded that they were
17   not complying with the goals of the BMAP?
18             MR. VARN: Object to the form.
19             THE WITNESS: I don't know.
20   BY MR. HANNON
21       Q    You don't know?
22       A    I don't know.
23       Q    Well, then how would the attorneys who are
24   responsible for enforcement know if a municipality was
25   not achieving its BMAP goals?
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 1             MR. VARN: Object to the form.
 2             THE WITNESS: I don't know.  I have never been
 3        through that process before.
 4   BY MR. HANNON
 5       Q    Has that ever been the subject of a meeting
 6   among your staff?
 7       A    Not that I participated in.
 8       Q    Has there ever been any educational program
 9   that orients you to the enforcement process in the State
10   of Florida?
11       A    Can you clarify that?
12       Q    Sure.  Has anyone in your Department conducted
13   a program to teach you and others how the Department of
14   Environmental Protection monitors and enforces
15   compliance with a BMAP?
16       A    I'm not aware of any.
17       Q    So I take it that --
18             Well, maybe you do know.  If a municipality
19   failed to comply with its BMAP goals, what are the
20   hypothetical consequences?
21             MR. WHITE: Object to the form.
22             MR. VARN: Object to the form.
23             THE WITNESS: I really don't know that either.
24   BY MR. HANNON
25       Q    So I take it you don't know what an
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 1   enforcement action would consist of if there was
 2   noncompliance with the BMAP?
 3             MR. WHITE: Object to the form.
 4             MR. VARN: Object to the form.
 5             THE WITNESS: No.
 6   BY MR. HANNON
 7       Q    Also generally I'm trying to understand how
 8   one would measure noncompliance.
 9             Do you have any education or training as to
10   how the Department would measure noncompliance?
11       A    No.
12       Q    Let me dig into that a little bit.  Please,
13   I'm not in your world.
14             Do you know whether consistently failing to
15   reduce pollutant load would be considered noncompliance
16   with a BMAP?
17       A    I don't know.
18       Q    Let's look at some more documents here that
19   maybe you'll be more familiar with.
20              (Exhibit No. 2 marked for
21   identification.)
22   BY MR. HANNON
23       Q    Davis Exhibit Number 2 is described as the
24   Final Caloosahatchee Estuary Basin Management Action
25   Plan December 2012.
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 1             MR. VARN: What's the title of the document?
 2             MR. WHITE: Here.
 3             MR. VARN: One of the many you sent?
 4             MR. HANNON: Do you have the index?  If you
 5        have the index, it's number 40, I believe.
 6             You can keep that.  Do you got it?
 7             MR. VARN: Let's see.
 8             MR. HANNON: Are you okay?
 9             MR. VARN: Not yet.
10   BY MR. HANNON
11       Q    Do you know what this is?
12       A    Yes.
13       Q    What is it?
14       A    It is a page of the adopted -- based on the
15   title, it is the adopted basin action plan and has a
16   table of projects.
17       Q    Since it was 2012, you were not involved in
18   the creation of this list?
19       A    That's true.
20       Q    Is this a typical action plan for a
21   municipality in a BMAP?
22       A    Can you clarify that?
23             MR. VARN: Object to the form.
24   BY MR. HANNON
25       Q    Well, this has several columns.  The first
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 1   column says "Entity."  And here it is Cape Coral.  And
 2   it has -- the next column is project number, and it has
 3   CC-1 through CC-13.
 4             Then it has a column for the name of the
 5   project.  Then it has another column called project
 6   details.  There is another column called status.  And
 7   then this is another column which indicates, "TN
 8   reduction pounds per year."
 9             So my question is, is this a typical
10   recreation of a BMAP action plan?
11             MR. WHITE: Object to the form.
12             MR. VARN: Object to the form.
13             THE WITNESS: I still need you to clarify what
14        you mean by typical and what you mean by --
15             Because this is one page out of the plan.
16   BY MR. HANNON
17       Q    When you came on board in 2014, did you
18   immediately become responsible for the Caloosahatchee
19   BMAP?
20       A    Yes.
21       Q    And I take it you went back and took a look at
22   the 2012 BMAP?
23       A    Yes.
24       Q    And this was part of the 2012 BMAP?
25       A    Yes.
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 1       Q    And this is a list of projects that the City
 2   of Cape Coral had engaged in as a strategy to improve
 3   water quality, correct?
 4       A    Correct.
 5       Q    Okay.  So can I assume that you have some
 6   understanding as to what this document means?
 7       A    Yes.
 8       Q    Great.  The first one, CC-1 is called
 9   education efforts.
10             Is there any authority that you are aware of
11   that describes the protocol for when a municipality
12   would get TN reduction credits for educational efforts?
13             MR. VARN: Object to the form.
14             THE WITNESS: Authority --
15   BY MR. HANNON
16       Q    Are there rules?
17       A    There are no rules to my knowledge.
18       Q    Okay.  So who decided that a municipality was
19   entitled to receive TN reduction credits for education
20   efforts?
21       A    I can tell you the way we do it now.  I don't
22   know, you know, in 2012 or prior.
23             But we have a generally accepted method where
24   we look at ordinances, we look at, you know, public
25   facing websites.  We count each of those things as
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 1   components of this credit for education efforts.
 2       Q    Correct.  We have some documents that show
 3   that.
 4             But my fundamental question is who decided
 5   that a municipality can get credit for reducing
 6   pollutants for conducting educational programs?
 7       A    I don't know.
 8             MR. VARN: Object to the form.
 9   BY MR. HANNON
10       Q    You don't know?
11       A    It was that way when I started.
12       Q    Okay.  One of the projects -- the description
13   of the projects here says, Florida Yards and
14   Neighborhood, FYN.  Do you know what that is?
15       A    I generally know what it is.  Yes.
16       Q    Is that something unique to Cape Coral?
17       A    No.  It is statewide.
18       Q    What is it?
19       A    It is a program that trains landscape
20   professionals, if you will, to have less impact on water
21   quality.
22       Q    Do you know that the City of Cape Coral
23   requires every homeowner to have a lawn?
24       A    No, I don't know about that.
25             MR. VARN: Object to the form.
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 1   BY MR. HANNON
 2       Q    Would that trouble you as an environmentalist
 3   who is supposed to be enforcing water quality?
 4             MR. WHITE: Object to the form.
 5             MR. VARN: Object to the form.
 6             THE WITNESS: That's not part of my job.
 7   BY MR. HANNON
 8       Q    What's not part of your job?
 9       A    Deciding local regulations.
10       Q    Does a lawn contribute pollutants to water --
11             MR. VARN: Object to the form.
12             MR. WHITE: Object to the form.
13             THE WITNESS: Can you qualify that?
14   BY MR. HANNON
15       Q    Have you been to Cape Coral?
16       A    Yes.
17       Q    So you have seen the canals?
18       A    Some of them.
19       Q    Do the waters that run off of lawns run into
20   the canals?
21             MR. WHITE: Object to the form.
22             THE WITNESS: In some cases I'm sure they do.
23   BY MR. HANNON
24       Q    In your experience would that be a pollutant
25   source?
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 1             MR. WHITE: Object to the form.
 2             MR. VARN: Object to the form.
 3             THE WITNESS: I cannot make that judgment
 4        based on the limited information.
 5   BY MR. HANNON
 6       Q    What if you fertilize the lawn?
 7       A    Depends how much, how, and when you fertilize.
 8   There is a lot of factors involved.
 9       Q    Can you tell me then what action anyone has
10   taken to measure how the Florida yards and neighborhoods
11   program reduces nitrogen in the canals?
12       A    Not specifically.  I don't know.
13       Q    One of the things you listed here is pet-waste
14   ordinance.  Do you monitor how a municipality enforces
15   its pet-waste ordinances?
16       A    No.
17             MR. VARN: Object to the form.
18   BY MR. HANNON
19       Q    The second one here, CC-2, the project name is
20   Southeast 1 swale inlet replacement.  The project detail
21   described here is, "Installed raised inlets to provide
22   additional water quality in roadside swales."
23             Now, there are five roadside swale projects
24   listed here and zero credits are given, correct?
25       A    There's six projects.
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 1       Q    Six.  And zero credits are given, right?
 2       A    Correct.
 3       Q    And there's a footnote that explains why.  And
 4   the footnote says, "Projects were listed but had
 5   unproven credit."
 6             Did I read that correctly?
 7       A    Yes.
 8       Q    Who was it that made that determination?
 9       A    I don't know.
10       Q    Do you know anything about CC-8, southeast
11   pipe replacement?
12       A    Not details, no.
13       Q    Let's jump down to CC-10, which is freshwater
14   canal detention.  And this project is described as
15   regulation of freshwater canals through existing control
16   structures.
17             4,769 pounds per year TN reduction was
18   allocated for that project.
19             In your review of the 2012 BMAP can you tell
20   me why those credits were given?
21             MR. WHITE: Object to the form.
22             MR. VARN: Object to the form.
23             THE WITNESS: When I reviewed this BMAP, I did

24        not review that level of detail.
25  
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 1   BY MR. HANNON
 2       Q    The next one is CC-11, freshwater canal
 3   irrigation.  And that's described as pumping storm water
 4   stored in canals into irrigation supply network.  And in
 5   this year 11,507 pounds per year of nitrogen reduction
 6   credit for that.
 7             The same answer, you didn't go into the detail
 8   on that?
 9             MR. VARN: Object to the form.
10             THE WITNESS: The same answer.  When I
11        reviewed this, when I started, it was not details
12        that we considered.
13   BY MR. HANNON
14       Q    Can you tell me in your field of
15   responsibility how pumping storm water stored in the
16   canals into the irrigation supply would reduce nitrogen
17   in the canals?
18             MR. WHITE: Object to the form.
19             MR. VARN: Object to the form.
20             THE WITNESS: I can tell you what principles,
21        you know, we based those determinations on in the
22        world of estimating credits in BMAPs, yes.
23             So we understand for moving the water from the
24        canal, placing it on the land which allows it to
25        infiltrate to some level can be beneficial.  So
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 1        that's the general concept that we use in this
 2        credit.
 3   BY MR. HANNON
 4       Q    Are you an expert in determining whether that
 5   standard has actually been met?
 6       A    No.
 7             MR. VARN: Object to the form.
 8   BY MR. HANNON
 9       Q    Who does the Department rely on in awarding
10   these credits?
11       A    It depends on the specific project.
12       Q    The City of Cape Coral.
13       A    Which project?
14       Q    The CC-11, freshwater canal irrigation.
15       A    So when this was determined, this credit, I
16   don't know who was relied on at the time.
17       Q    We will look at the more current one later.
18       A    Okay.
19       Q    Well, just to complete this area of the
20   transcript.  Would it be fair to say that you rely on
21   other experts for the assignment of credits for nitrogen
22   reduction?
23             MR. VARN: Object to the form.
24             THE WITNESS: Sometimes, yes.
25  
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 1   BY MR. HANNON
 2       Q    And sometimes those experts are people who are
 3   paid by the municipality, correct?
 4             MR. WHITE: Object to the form.
 5             MR. VARN: Object to the form.
 6             THE WITNESS: Our experts that we rely on are
 7        not paid by the municipality.
 8   BY MR. HANNON
 9       Q    Who are your experts?
10       A    Currently we have a technical support
11   contractor that consists of several consulting firms.
12       Q    And who is that now that you rely on?
13       A    The primary contractor is Wood; that's their
14   name, the company name.
15       Q    How long has Woods been the primary
16   contractor?
17       A    I don't remember the exact date of their
18   contract start.
19       Q    So explain to me how you rely on Woods for
20   expertise in determining nitrogen load reduction from
21   freshwater canal irrigation.
22       A    For the irrigation, I would probably answer
23   that question with the later documents you want to look
24   at.
25       Q    Okay.  How long has --
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 1             I'll just say Woods --
 2       A    It is Wood with no S.
 3       Q    How long has Wood been your outside expert for
 4   assessing nitrogen reduction?
 5       A    I don't remember the date of their contract
 6   start.
 7       Q    Were they onboard in 2014?
 8       A    No.
 9       Q    Do you know who the Department used before
10   Wood?
11       A    If my memory is right, we didn't have a
12   technical support contractor separate, but I'm not
13   certain.
14       Q    Before Wood, did you have anybody on staff who
15   had that technical expertise?
16       A    Yes.
17       Q    Who was that?
18       A    Well, all of the coordinators in management
19   level will -- can look at these projects, depending on
20   the project situation or circumstances.
21       Q    The people on your staff, is that who you are
22   referring to?
23       A    The people on the staff and the management
24   level staff, and we also had another contractor at the
25   time that assisted with some of these things.
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 1       Q    Let's go to the next document.
 2              (Exhibit No. 3 marked for
 3   identification.)
 4             MR. VARN: What is the title?
 5             MR. HANNON: Davis 3 --  Excuse me.
 6             This one is Davis 3, which is number 41 on the
 7        index.  This is described as an environmental
 8        education evaluation form, July 2013.
 9             There are two pages.  Miss Davis, if you could
10        familiarize yourself with those two pages and look
11        up when you are done.
12             THE WITNESS: Okay.
13   BY MR. HANNON
14       Q    What's this?
15       A    This is a guidance that we offer to
16   stakeholders to help them submit information to us about
17   their activities that would fall within the education
18   efforts credits.
19       Q    Who created this form?
20       A    I don't know.
21       Q    Is it being used today?
22       A    I don't know if this exact version is being
23   used today.
24       Q    This has a list of activities and the
25   applicant to check yes or no.
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 1             What do you do with this form after they check
 2   yes or no?
 3             MR. VARN: Object to the form.
 4             THE WITNESS: I actually have not received
 5        this -- received this form as a claimed credit
 6        before.  I received information differently, if
 7        that makes sense.
 8   BY MR. HANNON
 9       Q    It does make sense.
10             So when you say you receive it differently, a
11   municipality might present you the same information in a
12   different context or format?
13       A    Yes.
14       Q    And that might include some expert sending you
15   a report?
16             MR. VARN: Object to the form.
17             MR. HANNON: I withdraw that.
18   BY MR. HANNON
19       Q    The next document, which is Davis 4 on your
20   index number 42, and it is described as CC-1-CR
21   Education Credits.
22              (Exhibit No. 4 marked for
23   identification.)
24             MR. WHITE: Hang on.  I'm not seeing that.
25        I'm sorry.
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 1             MR. HANNON: Well, let's see if Miss Davis can
 2        help us with that.
 3   BY MR. HANNON
 4       Q    Have you seen this before?
 5       A    Yes.
 6       Q    And can you tell us what it is?
 7       A    It is a printout of an Excel worksheet that we
 8   used for tracking the various components of education
 9   credits, in this case in the Caloosahatchee BMAP.  I
10   don't know the date of this exact one.
11       Q    Is this something that you keep up to date
12   personally?
13       A    Not right now.  I'm no longer the coordinator
14   for this BMAP.
15       Q    Is this the Caloosahatchee?
16       A    Yes.  These are Caloosahatchee stakeholders.
17       Q    Who is the coordinator now?
18       A    Kevin Williams.
19       Q    How long has he been the coordinator for the
20   Caloosahatchee?
21       A    His start date was in 2017.  Somewhere in
22   mid-year 2017.
23       Q    Does he report to you?
24       A    Yes.
25       Q    Are you familiar with what has transpired in
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 1   the Caloosahatchee water basin since Mr. Williams took
 2   responsibility for that BMAP?
 3       A    Specifically what has transpired?  Generally?
 4   Can you clarify?
 5       Q    What's your responsibility to know what Mr.
 6   Williams is doing?
 7       A    Responsibility is to oversee what he's doing,
 8   to ensure that he's meeting any deadlines that we have
 9   through statute, or from management, you know, to
10   consult with him when needed.
11       Q    Okay.  We will keep going.  When we get into
12   some specifics, we will see whether he made you aware of
13   them.
14       A    Okay.
15       Q    Let's go back to Davis Exhibit 4.
16             This doesn't have a date.  Is this something
17   that Mr. Williams would maintain?
18       A    Yes.
19       Q    We are going to need a microscope for this.
20   We will mark this as Davis 5.  I only have one copy, but
21   on the index it is number 43.
22             MR. WHITE: Where do you want me to put the
23        ones you marked, with the court reporter in a pile?
24             MR. HANNON: If you keep all the marked ones
25        in a pile.
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 1             MR. WHITE: So far they have been going right
 2        here.
 3             MR. HANNON: They have?
 4             MR. WHITE: That's where I have been putting
 5        them as she's giving them to me.
 6             MR. HANNON: Good.  We just have to make sure
 7        we are able to find them.
 8             I don't know if you can read this.  I will
 9        give it to you and see if you can.  It is number 43
10        on the index.  I will describe it as the CC-10
11        update.
12              (Exhibit No. 5 marked for
13   identification.)
14   BY MR. HANNON
15       Q    I will have to look at it on my computer.
16             Are you able to read that?
17       A    Yes.
18       Q    Great.  Can you tell me what it is?
19       A    In this form it doesn't look entirely
20   familiar.
21       Q    Well, it is a printout from an Excel
22   spreadsheet.  Let me turn my computer around.  You are
23   welcome to manipulate it, and maybe later we can make a
24   better copy of that exhibit.
25             I think it has two separate screens.  Let's
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 1   look at the first one first.  Use my computer.  If you
 2   can tell me generally what this is.
 3       A    I mean, this doesn't match this.
 4       Q    You think that the document I have on the
 5   screen is not the same one that was printed out?
 6       A    It doesn't look to be.
 7       Q    All right.  You are correct.  Let's see what
 8   we can do with the hard copy.  Since we only have one,
 9   do you mind if I look over your shoulder?
10       A    No.
11       Q    All right.  Can you say now generally what
12   this is?
13       A    I'm not familiar with this setup.  So I really
14   can't say what this is.
15       Q    In the top left it says "Janicki
16   Environmental, Inc.," and I think the date is 5/9/18,
17   and then the column is "2017 model."
18             I don't want to ask you about it if you don't
19   know what it means.
20       A    No.
21       Q    Do you know whether Janicki Environmental
22   Engineering provided you with any of the data used for
23   the TN credits for Cape Coral?
24       A    For which credits?
25       Q    Any of them.
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 1       A    For any of the credits listed currently in our
 2   records or --
 3       Q    Yes.
 4       A    And when you say data, what do you mean by
 5   data?
 6       Q    Anything.  Did they provide you with any
 7   information from which the Department concluded what the
 8   TN credits should be for Cape Coral?
 9             MR. VARN: Object to the form.
10             THE WITNESS: They did not provide data that
11        was used per se.  They provided a suggested
12        approach which we -- with some data that we did not
13        accept, basically.  And we adopted a very similar
14        approach.
15   BY MR. HANNON
16       Q    With respect to what in particular?  It sounds
17   like you have a specific memory.
18             MR. VARN: Object to the form.
19             THE WITNESS: Yes.
20   BY MR. HANNON
21       Q    With respect to what?
22             MR. VARN: Object to the form.
23             THE WITNESS: One of the projects.
24   BY MR. HANNON
25       Q    Which project?
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 1       A    I need the sheet to look at the numbers and
 2   the names.
 3       Q    Okay.  We will get to it.
 4             Here is Davis 6.
 5              (Exhibit No. 6 marked for
 6   identification.)
 7   BY MR. HANNON
 8       Q    This is number 44 in the index.  We will
 9   describe it as CC-10 and CC-11 technical memo.
10             MR. WHITE: Thank you.
11   BY MR. HANNON
12       Q    This is from Tim Kelly, who is a PE with Amec
13   Foster Wheeler Environmental and Infrastructure, Inc. to
14   you dated November 13, 2017.  The subject is, "Reviewed
15   total nitrogen reduction, Cape Coral canals and
16   irrigation, Caloosahatchee."
17             In November of 2017, were you still
18   responsible for the Caloosahatchee BMAP?
19       A    Clarify what you mean by responsible for.
20       Q    Well, you said Mr. Williams took over
21   oversight for that BMAP --
22       A    Yes.
23       Q    -- sometime in the middle of 2017.  Had he
24   taken over responsibility by that time?
25       A    Yes.
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 1       Q    Okay.  And do you know why this was addressed
 2   to you?
 3       A    I can guess why it was addressed to me, but I
 4   don't know.
 5       Q    How about a good guess?  Is it a good guess?
 6             MR. VARN: Object to the form.
 7             MR. WHITE: Object to the form.
 8             THE WITNESS: You know, I manage Kevin
 9        Williams, and he oversees this BMAP, so I'm often
10        involved in these types of reviews.
11   BY MR. HANNON
12       Q    Did you read this memo?
13       A    Yes.
14       Q    And this pertains to a couple of the projects
15   we saw back in 2012.  The first one is the freshwater
16   canal storage and city project CC-10, right?
17       A    Yes.
18       Q    Is that right?
19       A    Yes.
20       Q    And when you read this, what if anything did
21   you do?
22       A    Can you clarify?
23       Q    Well, this is a proposal for what the TN
24   credits should be for the freshwater canal storage
25   project, right?
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 1             MR. WHITE: Object to the form.
 2             MR. VARN: Object to the form.
 3             THE WITNESS: Not exactly.  No.
 4   BY MR. HANNON
 5       Q    Who is Tim Kelly?
 6       A    Tim Kelly is an engineer with what used to be
 7   Amec Foster Wheeler, is now Wood, the same company.
 8       Q    Is this a report to you from your independent
 9   engineer?
10       A    Yes.
11       Q    And why did they prepare this report?
12       A    Because they assist us with verifying
13   calculations that go to BMAP credits eventually.
14       Q    At the end of Section A, which pertains to the
15   freshwater canal storage, they give a summary at the
16   bottom of the page called total treatment calculated.
17   Do you have that?
18       A    On the second page at the bottom, yes.
19       Q    And does that represent their scientific
20   judgment as to what the net reduction credits should be
21   for the freshwater canal?
22             MR. WHITE: Object to the form.
23             MR. VARN: Object to the form.
24             THE WITNESS: Can you ask that question again?
25  
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 1   BY MR. HANNON
 2       Q    I'm going to withdraw that question.
 3       A    Okay.
 4       Q    Let's go to the third page, subsection Roman
 5   II, which says, "Engineering calculations as provided by
 6   Amec Foster Wheeler."
 7             Are you with me?
 8       A    Yes.
 9       Q    So I take it then that under A for freshwater
10   canal storage, and B for the irrigation from the
11   freshwater canals, they gave you their assessment as to
12   what the credits should be?
13             MR. VARN: Object to the form.
14   BY MR. HANNON
15       Q    Miss Davis, I don't want to keep you from
16   reading it.  Let me see if I can move this along.
17             Let's go to page four, Roman III.  It says,
18   "Amec Foster Wheeler Engineering calculations review
19   recommendations."  And they have a recommendation for
20   CC-10 and CC-11.  Am I correct?
21       A    Correct.
22       Q    Do you know whether the Department adopted
23   those TN reduction recommendations?
24             MR. VARN: Object to the form.
25             THE WITNESS: I would have to look back at the
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 1        listing of those projects to see if it was exactly
 2        those numbers.
 3   BY MR. HANNON
 4       Q    Okay.  In this memorandum, the first section,
 5   Roman numeral I, consists of a report on what the
 6   calculations were that were provided by the City of Cape
 7   Coral, correct?
 8             MR. VARN: Object to the form.
 9             THE WITNESS: That's my understanding.  Yes.
10   BY MR. HANNON
11       Q    Was there anybody on your staff who had the
12   scientific or engineering background to be able to make
13   an independent judgment on what TN credits should be
14   awarded for these projects?
15             MR. WHITE: Object to the form.
16             MR. VARN: Object to the form.
17             THE WITNESS: We don't have any engineers on
18        staff.
19   BY MR. HANNON
20       Q    Davis Exhibit Number 7 is 45 on the index.
21              (Exhibit No. 7 marked for
22   identification.)
23   BY MR. HANNON
24       Q    I will describe it as, CC-14, 2016/2017 MS-4
25   load reduction tool street sweeper totals.
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 1             Now, I don't know if that is what that really
 2   is.  Take a look at it.  You can let me know if you know
 3   what it is.
 4       A    This appears to be a printout of an Excel
 5   workbook that is used as a tool to estimate removal of
 6   nitrogen and phosphorus from various activities,
 7   including street sweeping and other best management
 8   practices.
 9       Q    So that's a blank form?
10       A    This one has numbers in it.
11       Q    But not for every spot.  There is no way to
12   know which -- who that applies, is there?
13             MR. WHITE: Object to the form.
14             MR. VARN: Object to the form.
15             THE WITNESS: I don't see anything on this
16        printout.  No.
17   BY MR. HANNON
18       Q    Okay.  Let me give you my computer which has
19   the -- a completed form and see if you can recognize
20   what we've described as the same thing, which is on my
21   computer.
22       A    What is your question?
23       Q    Do you know what that is, what that document
24   is, the spreadsheet that's on my computer?
25       A    I mean, it is a digital version of that

Min-U-Script® Accurate Stenotype Reporters (18) Pages 69 - 72



MATLACHA CIVIC ASSOCIATION, INC v
SOF DOEP

 SARA DAVIS
March 8, 2019

Page 73

 1   printout.  So it is, you know, a copy of a workbook that
 2   we use to estimate the credits for street sweeping and
 3   potentially other EMPs.
 4       Q    Is that one filled in, the figures are
 5   included?
 6       A    This is filled in to the point where they can
 7   estimate total phosphorus and total nitrogen removed,
 8   yes.
 9       Q    You mean a determination of the credits
10   towards removal of nitrogen and phosphorus?
11             MR. WHITE: Object to the form.
12             MR. VARN: Let me join in that.
13             THE WITNESS: Not entirely.
14   BY MR. HANNON
15       Q    Is there an actual measurement conducted of
16   the phosphorus and nitrogen that is removed from the
17   canals by street sweeping?
18             MR. WHITE: Object to the form.
19             MR. VARN: Object to the form.
20             THE WITNESS: In this case you mean?
21   BY MR. HANNON
22       Q    Yes.
23       A    I don't know.
24       Q    That form attributes reduction of nitrogen and
25   phosphorus because of sweep sweeping activities,
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 1   correct?
 2             MR. WHITE: Object to the form.
 3             MR. VARN: Object to the form.
 4             THE WITNESS: Can you ask that again?
 5   BY MR. HANNON
 6       Q    The form calculates credits for nitrogen and
 7   phosphorus reduction because of a street sweeping
 8   project?
 9             MR. VARN: Object to the form.
10             THE WITNESS: That's not entirely correct.
11   BY MR. HANNON
12       Q    All right.  Correct it for me.  Tell me what
13   that form represents.
14       A    The form represents an estimate of nitrogen,
15   phosphorus removed from whatever entity fills this out.
16   The credits are not always the exact result of what's in
17   this form.
18       Q    You mean the credits the Department eventually
19   awards them?
20       A    Right.
21       Q    Do you know who filled out this form?
22   Was this done by Cape Coral?
23             MR. VARN: Object to the form.
24             MR. WHITE: Object to the form.
25             THE WITNESS: I don't know specifically on
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 1        this form.
 2   BY MR. HANNON
 3       Q    Now, I hope we will get to it soon.  We have a
 4   more up-to-date chart.
 5             Does the Department know actually whether
 6   street sweeping reduces nitrogen and phosphorus in the
 7   canals of Cape Coral?
 8             MR. WHITE: Object to the form.
 9             MR. VARN: Object to the form.
10             THE WITNESS: I can't answer for the whole
11        Department.
12   BY MR. HANNON
13       Q    Does anyone know?
14             MR. WHITE: Object to the form.
15             MR. VARN: Form.
16             THE WITNESS: I don't know.
17   BY MR. HANNON
18       Q    Do you know whether it can be scientifically
19   determined?
20             MR. WHITE: Object to the form.
21             MR. VARN: Object to the form.
22             THE WITNESS: Can you clarify that?
23   BY MR. HANNON
24       Q    I'll withdraw that question.
25             Thank you for that.
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 1             We will see if we can be more specific when we
 2   get to another exhibit.
 3             Davis 8 is described as CC-15-WSA, Nitric
 4   Loading Study Report.  It is index 46.
 5              (Exhibit No. 8 marked for
 6   identification.)
 7   BY MR. HANNON
 8       Q    This is a technical memorandum that's
 9   addressed from Kirk Martin to Mr. Oliver Clark,
10   principal engineer, City of Cape Coral, June 22nd, 2018.
11   And the subject is, "Simulation of nitrogen loading from
12   removed septic tanks, City of Cape Coral, Florida."
13             Do you know whether you reviewed that in
14   connection with your responsibilities for the
15   Caloosahatchee estuary BMAP?
16       A    Yes.
17       Q    And do you recall why you reviewed it?
18       A    Yes.
19       Q    And what was the purpose of your reviewing it?
20       A    When an entity is converting septic tanks and
21   hooking those up to sewer, as a project we evaluate the
22   estimated benefits from that project or that strategy.
23   And our preferred method for evaluating that is to use a
24   model called ARC NLETs, and that's something that gets
25   submitted to us, is the model information and results,
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 1   and we review that to determine if it was sufficient to
 2   provide results that we can take for credit.
 3       Q    Who is Kirk Martin, PG with Rahul John, PG,
 4   Water Science Associates?
 5             MR. VARN: Object to the form.
 6             THE WITNESS: I don't know Kirk Martin.
 7   BY MR. HANNON
 8       Q    They were not independent consultants to the
 9   Department?
10       A    No.
11       Q    Do you know whether they were independent
12   consultants to the city of Cape Coral?
13             MR. WHITE: Object to the form.
14             THE WITNESS: My understanding is that Rahul
15        John is the only person I corresponded with, is
16        that they were contracted to the city.  Yes.
17   BY MR. HANNON
18       Q    And do you know whether nitrogen reduction
19   credits were given to Cape Coral as a result of removal
20   of septic tanks?
21       A    Can you clarify what you mean by were given,
22   the timeframe and everything?
23             MR. VARN: Object to the form.
24   BY MR. HANNON
25       Q    This is dated 2018.  So the latest BMAP is
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 1   December 2018, is that right?
 2       A    No, that's not right.
 3       Q    What's the latest?
 4       A    Can you clarify what you mean by the latest
 5   BMAP?
 6       Q    If I go on the website, what's the date of the
 7   current iteration of the Caloosahatchee estuary BMAP?
 8       A    The BMAP itself is the same adopted November
 9   -- I mean 2012 BMAP.
10       Q    Right.  But it is updated?
11       A    We have annual reports, yes.
12       Q    What's the latest date of the annual report or
13   the date of the latest annual report?
14       A    The date of the latest annual report was
15   June 2018.  That is the date it was published or posted.
16       Q    Do you know whether this amount of TN credit
17   was adopted in that report?
18       A    It was not.
19       Q    And is it because it was too late?
20       A    Yes.
21       Q    When is the next update going to take place?
22       A    You mean the next annual report?
23       Q    Yes.
24       A    The next annual report is due to the
25   legislature by July 1, 2019.
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 1       Q    Do you know what the legislature from your own
 2   experience does with your reports?
 3       A    No.
 4       Q    And to whom do they go, do you know?
 5       A    They go to our Secretary and then they go to
 6   the Governor and the Speaker of The House.  The statute
 7   specifies.  I can't remember exactly who else.
 8       Q    Do you know what committee oversees the
 9   Department of Environmental Protection?
10       A    No.
11             MR. VARN: Object to the form.
12   BY MR. HANNON
13       Q    Davis Exhibit 9, index number 48.
14              (Exhibit No. 9 marked for
15   identification.)
16   BY MR. HANNON
17       Q    It is described as credit amounts for TN for
18   BMAP, but it has no date that I can find.  Can you?
19       A    I don't see a date.
20       Q    Do you know what date this was produced?  This
21   was something that Mr. White sent me.
22       A    I don't know the date.
23             MR. HANNON: Kirk, can you help on the date of
24        this?
25             MR. WHITE: I don't know, Mike.
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 1             MR. HANNON: I don't want you to have to
 2        testify.
 3             We will move onto the next one.
 4             MR. WHITE: Anything to keep things moving.
 5   BY MR. HANNON
 6       Q    Maybe we are getting close to something during
 7   your tenure.
 8             The next exhibit we will call Davis 10 is in
 9   the index number 49.
10              (Exhibit No. 10 marked for
11   identification.)
12   BY MR. HANNON
13       Q    It is described as the December 2017
14   Caloosahatchee BMAP Five-Year Review.
15             Is that what you were referring to earlier?
16       A    Yes.
17       Q    Thank you.  Does this get sent to the
18   Governor?
19       A    I can't remember.  If the statute says it
20   does, then it did.
21       Q    Is a five-year review different than an annual
22   review?
23       A    Yes.
24       Q    And how is it different?
25       A    The statutes in 2016 were updated to require
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 1   these five-year reviews for specific BMAPs, including
 2   the Caloosahatchee.  They gave us a deadline for
 3   completing them, and they required some specific
 4   components to be part of these reviews.
 5       Q    And when you say they, are you referring to
 6   the Florida Legislature?
 7       A    The statute.
 8       Q    A new statute?
 9       A    An updated statute.
10       Q    And do you know why they made that additional
11   requirement for only certain BMAPs?
12             MR. VARN: Object to the form.
13             THE WITNESS: No.
14   BY MR. HANNON
15       Q    You don't know?
16       A    (Witness shakes head)?
17             MR. VARN: Object to the form.
18   BY MR. HANNON
19       Q    What I've done here, Miss Davis, this is a
20   much longer document, and Mr. White has referred me to
21   certain pages as being relevant to your testimony.  So I
22   only have those pages there.  If you need to refer to
23   others, let me know.
24             The first page that we have --
25             MR. VARN: For the record, I will object to
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 1        any characterization that any of this is relevant
 2        by --
 3             MR. WHITE: I will join in the objection.
 4             Thank you.
 5             MR. HANNON: Thank you.
 6   BY MR. HANNON
 7       Q    We are at page 15 here.  And does Section
 8   2.2.2, South Florida Water Management District, does
 9   that pertain at all to the assignment of nitrogen or
10   phosphorus credits to participants in the BMAP?
11             MR. VARN: Object to the form.
12             THE WITNESS: Can you clarify?
13   BY MR. HANNON
14       Q    Does anything on this page relate to
15   assignment of nitrogen credits to Cape Coral?
16             MR. VARN: Object to the form.
17             THE WITNESS: Anything on this entire page?
18   BY MR. HANNON
19       Q    Yes.
20             MR. VARN: Object to the form.
21             THE WITNESS: There is a sum of credits at the
22        time of this report which really were credits
23        effective through the footnote date which is May
24        31st, 2017.
25  
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 1   BY MR. HANNON
 2       Q    You are referring to the table at the top,
 3   table seven?
 4       A    Yes.
 5       Q    And a number of entities are listed to the
 6   left.  And we have Cape Coral being one of them,
 7   correct?
 8       A    Correct.
 9       Q    And the next column is captioned, "TN required
10   reduction, pounds per year."  And it says 103,414.  What
11   does that mean?
12             MR. VARN: Object to the form.
13             THE WITNESS: That number was the number that

14        was decided during the adopted BMAP of credits that
15        were required -- total credits required from that
16        entity.
17   BY MR. HANNON
18       Q    For what purpose?
19       A    Can you clarify?
20       Q    Well, this says TN required reduction.
21       A    Um-hum.
22       Q    In the BMAP process, was the City of Cape
23   Coral given an annual goal of reducing nitrogen into the
24   Caloosahatchee by 103,414 pounds per year?
25             MR. WHITE: Object to the form.
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 1             MR. VARN: Object to the form.
 2             THE WITNESS: Can you clarify that a little
 3        bit, please?
 4   BY MR. HANNON
 5       Q    What part of my question do you not
 6   understand?
 7       A    When you say an annual goal, can you clarify
 8   what you mean by that?
 9       Q    I'll change it.
10       A    Okay.
11       Q    Was it a goal?
12       A    It was a goal.  It was their allocated
13   required reductions.
14       Q    Okay.  Now, at the top it says pounds per
15   year, right?
16       A    Yes.
17       Q    So can I assume that means annually?
18             MR. VARN: Object to the form.
19             THE WITNESS: It depends on what you mean by
20        annually.
21   BY MR. HANNON
22       Q    Twelve months.
23             MR. VARN: Object to the form.
24             THE WITNESS: They don't have to meet that
25        every single year.  That is a goal over time for an

Min-U-Script® Accurate Stenotype Reporters (21) Pages 81 - 84

jhannon
Highlight

jhannon
Highlight

jhannon
Highlight



MATLACHA CIVIC ASSOCIATION, INC v
SOF DOEP

 SARA DAVIS
March 8, 2019

Page 85

 1        annual benefit from projects.
 2   BY MR. HANNON
 3       Q    How much time does Cape Coral have to reach
 4   the goal of reducing nitrogen into the Caloosahatchee by
 5   103,414 pounds per year?
 6             MR. VARN: Object to the form.
 7             MR. WHITE: Object to the form.
 8             THE WITNESS: That date isn't set.
 9   BY MR. HANNON
10       Q    I can't hear you.
11       A    That time isn't set.
12       Q    They have no deadline, is that what you are
13   saying?
14             MR. WHITE: Object to the form.
15             MR. VARN: Object to the form.
16             THE WITNESS: I am not saying that.  I'm
17        saying in the currently adopted BMAP there is no
18        designation that they have to meet that by a
19        certain time.
20   BY MR. HANNON
21       Q    So this is a goal that they are supposed to
22   reach to clean up the Caloosahatchee but they are not
23   required to?
24             MR. WHITE: Object to the form.
25             MR. VARN: Object to the form.
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 1             THE WITNESS: Can you say that again?
 2   BY MR. HANNON
 3       Q    This is a goal that Cape Coral has to reach or
 4   is supposed to reach under the BMAP to clean up the
 5   Caloosahatchee but it doesn't have to?
 6             MR. WHITE: Object to the form.
 7             MR. VARN: Same objection.
 8             THE WITNESS: Can you specify what you mean by

 9        they don't have to?
10   BY MR. HANNON
11       Q    You told me there is no deadline.
12       A    I did tell you that.
13       Q    You did tell me that, right.
14             So does that mean that everybody who uses the
15   Caloosahatchee River has no reason to believe that Cape
16   Coral is going to do anything to improve the pollutants
17   in the Caloosahatchee?
18             MR. VARN: Object to the form.
19             MR. WHITE: Object to the form.
20             THE WITNESS: I don't know.
21   BY MR. HANNON
22       Q    You don't know.
23             Now, the next column is, "Estimated TN
24   reduction to date."  And then you pointed out the
25   asterisk footnote, "Reductions to date include estimated
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 1   TN reductions associated with projects completed as of
 2   May 31, 2017."  Okay.  Did I read that correctly?
 3       A    Yes.
 4       Q    All right.  What does this mean?
 5       A    Which part?
 6       Q    The 84,744 figure in that column.
 7       A    That figure --
 8             MR. VARN: Object to the form.
 9             THE WITNESS: That figure is calculated by
10        summing the estimates for any projects that had a
11        completed status as of May 31, 2017 that we had
12        determined credits for.
13   BY MR. HANNON
14       Q    How far back if you know before May 31, 2017
15   do those projects go?
16       A    I don't remember off the top of my head.  It
17   is in the adopted BMAP document, though.
18       Q    If the City of Cape Coral were to identify
19   another project they haven't reported to you that was
20   completed in 2015 and it qualified for credits, and
21   assuming everything else is in order, would that number
22   go up?
23             MR. VARN: Object to the form.
24             THE WITNESS: Assuming everything else was in

25        order, we could accept a new project from 2015 that
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 1        was definitely after the BMAP was adopted.  So we
 2        definitely would accept a project if it was the
 3        right type of project.
 4   BY MR. HANNON
 5       Q    How about 2013?
 6             MR. VARN: Same objection.
 7             THE WITNESS: The BMAP was adopted in 2012.

 8   BY MR. HANNON
 9       Q    You would accept 2013?
10       A    Yes.
11       Q    How about 2011?
12       A    I don't know.  I would have to look up the
13   date again.
14       Q    Look up the date of what?
15       A    The date when we started accepting projects
16   for this BMAP.
17       Q    Okay.  Where could I find that date?
18       A    It's in the adopted BMAP document.
19       Q    Is that date 2009 or earlier?
20       A    I'd have to look it up.
21       Q    What if the project was 2005?
22             MR. VARN: Object to the form.
23             MR. WHITE: Object to the form.
24             THE WITNESS: Clarify what you mean.
25  
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 1   BY MR. HANNON
 2       Q    Do you know if 2005 is before the adopted date
 3   of the BMAP?
 4       A    2005 is before the adopted date of the BMAP,
 5   that's true.
 6       Q    Okay.  So would a project that completed in
 7   2005 qualify for credits under the BMAP?
 8             MR. WHITE: Object to the form.
 9             MR. VARN: Object to the form.
10             THE WITNESS: I don't know.  I would have to
11        look up the start date.
12   BY MR. HANNON
13       Q    Look up that date to determine what?
14       A    To determine when projects were accepted for
15   this BMAP.
16       Q    I don't understand.  I thought you said
17   earlier that the project had to be after the BMAP was
18   adopted.
19       A    No, that's not correct.
20       Q    Describe the deadline for me that would
21   preclude consideration of the completed project.
22             MR. VARN: Object to the form.
23             THE WITNESS: Part of the BMAP development
24        process is a determination of a date, a cutoff
25        date, if you will, for accepting projects as
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 1        restoration.  And whatever date that was is
 2        documented in the adopted BMAP document.
 3   BY MR. HANNON
 4       Q    So it is in the full document?
 5       A    Yes.  The 2012 document.
 6       Q    2012?
 7       A    Yes.
 8       Q    Okay.  But you don't remember what date that
 9   is?
10       A    No.
11       Q    And whatever that date is, is it your
12   testimony that any project completed before that date
13   does not qualify for TN reduction credits?
14       A    That is the way that the BMAP process does
15   things, yes.
16       Q    How is that date chosen?
17       A    I don't know.
18             MR. VARN: Object to the form.
19   BY MR. HANNON
20       Q    Is that date reported each year in the annual
21   report?
22       A    Not --
23             I don't think so.
24       Q    All right.  We are still on the same --
25             What is it?
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 1             MR. WHITE: I think you are on 10.
 2             MR. HANNON: Thank you.
 3   BY MR. HANNON
 4       Q    The next page --
 5             I think we hit the mother lode.
 6             MR. WHITE: Before we get to another question,
 7        can we take a break?
 8             MR. HANNON: Absolutely.
 9             MR. WHITE: Thank you.
10             (Brief recess.)
11   BY MR. HANNON
12       Q    We are still looking at Exhibit 10.  We were
13   about to turn the page to what is page 37 of the report.
14             Are you with me?
15       A    Yes.
16       Q    And this is table A-2, City of Cape Coral
17   projects.  This goes on to page 38.
18             So now we have 16-numbered projects, CC-1
19   through CC-16, correct?
20       A    Correct.
21       Q    Let me go back and look at my previous chart.
22             Are the projects that were numbered C-1
23   through C-12 on the previous chart still here?
24       A    Can I have the previous chart?
25       Q    Yes.  Let me find it.

Page 92

 1             While I'm looking for them, if they qualified
 2   in 2012 they should qualify in --
 3             Well, let me withdraw that.
 4             Bear with me.
 5             MR. WHITE: What exhibit was it, do you know?
 6        Was it 2 maybe?
 7             MR. HANNON: Yes.
 8             MR. WHITE: Was it 2?
 9             MR. HANNON: It's index number --
10             MR. WHITE: I don't have that.
11             MR. HANNON: Index number 40, Cape Coral BMAP

12        projects, December 2012.  Got it.  It is Exhibit 2.
13             So we are putting them side by side.
14             Exhibit 2 goes from C-1 to CC-13.
15             THE WITNESS: Yes, it has those same projects
16        in both.
17   BY MR. HANNON
18       Q    Okay.  So that's consistent with what you said
19   earlier about the TN credits, you could get credits for
20   projects so long as they didn't predate the certain
21   date?
22       A    Yes.
23       Q    So these 13 projects that are on Exhibit 2
24   were within the proper timeframe, correct?
25       A    My understanding is that is true.  I was not
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 1   the determiner of that.  But yes.
 2       Q    And should I assume that as of the five-year
 3   report in December of 2017, that backdate hadn't
 4   changed?
 5       A    Correct.
 6       Q    So now we have an additional three projects,
 7   right?
 8       A    Correct.
 9       Q    And CC-14 is called, "Street sweeping."  Under
10   the completion date column it says NA.  Does that mean
11   nonapplicable?
12       A    Yes.
13       Q    And under the project status column it says,
14   "Completed."  What does that mean?
15       A    That means that we counted in the summation of
16   credits.  So it's a project that's soon to be -- assumed
17   to be benefiting --
18             How do I say this?
19             We actually have a definition of what that
20   means.  But it basically means that those credits are
21   happening from that project.  For example, if a project
22   is constructed and it is operational, that's the time
23   when we consider it to be getting those credits.  Street
24   sweeping is an ongoing project type, so once we say it
25   is completed, then they have that program in place and
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 1   they are collecting material.
 2       Q    You are assuming -- this chart is assuming
 3   street sweeping happens every year?
 4             MR. VARN: Object to the form.
 5             THE WITNESS: We are assuming based on this
 6        table that it happens according to the contract
 7        that they have in place, whatever entity is
 8        submitting the project.
 9   BY MR. HANNON
10       Q    We don't know whether it is all year, part of
11   the year, once a month, right?
12       A    Until we read the contract.
13       Q    So you might be given more credits if they
14   sweep every street every day versus once a year?
15       A    It depends on the amounts -- the material
16   that's collected, which goes back to that previous tool
17   that we looked at.  So the material collected is
18   reported through that tool.
19       Q    And when you say material collected, are you
20   talking about the material that's physically collected
21   in the sweeper?
22       A    Yes.
23       Q    And there is some methodology for evaluating
24   how much nitrogen runoff into the canals is reduced
25   based upon what's found in the street sweeper?
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 1       A    Not exactly.  There's the methodology built
 2   into that tool to estimate the amount of nitrogen and
 3   phosphorus within that material collected.
 4       Q    Is it possible to actually identify the
 5   nitrogen in the materials collected?
 6             MR. VARN: Object to the form.
 7             MR. WHITE: Object to the form.
 8             THE WITNESS: I don't know.
 9   BY MR. HANNON
10       Q    So as far as you know, it's based upon some
11   model?
12       A    I don't know what that tool is based upon.
13       Q    Thank you.
14             In this column there's a column now that says
15   cost.  Why is there a column that says cost?
16       A    We responded to some requests which were in
17   the updated statute in 2016 by including some additional
18   information that we report statewide on these projects,
19   and so this report came after those changes that we made
20   on the information that we report on each project.
21       Q    Were you supposed to update the cost of the
22   other projects that had been completed?
23             MR. VARN: Object to the form.
24             THE WITNESS: Can you clarify what you mean by

25        supposed to update?
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 1   BY MR. HANNON
 2       Q    Yes.  Did that change indicate that you ought
 3   to determine what the cost was for the 13 projects that
 4   were reported in 2012 and report that cost?
 5             MR. WHITE: Object to the form.
 6             MR. VARN: Object to the form.
 7             THE WITNESS: No, we do not determine -- our
 8        program does not determine what those costs were.
 9        The stakeholders report costs to us.
10   BY MR. HANNON
11       Q    There are two columns here.  One column says
12   cost and the next column says cost annual O and M.  What
13   does that mean?
14       A    O and M is operations and maintenance.
15       Q    And then we have an indication of a funding
16   source.  So do I infer that any cost reported here are
17   reported by Cape Coral?
18             MR. WHITE: Object to the form.
19             MR. VARN: Object to the form.
20             THE WITNESS: I don't know what you would
21        infer by that.
22   BY MR. HANNON
23       Q    I thought you told me --
24       A    Can you rephrase your question?
25       Q    I thought you told me you don't determine the
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 1   cost.
 2       A    DEP does not determine the cost.
 3       Q    Who tells you the cost?
 4       A    The stakeholder reports cost to us.
 5       Q    So in this case if there's any cost that's
 6   listed in the column cost, that came from Cape Coral?
 7       A    It should have, yes.
 8       Q    Okay.  And for the new projects, '14, '15, 16,
 9   no information was provided about the cost under cost,
10   right?
11       A    As of this report, that's correct.
12       Q    Under the column, cost annual O and M for
13   street sweeping, they report $360,000?
14       A    Correct.
15       Q    So that's an annual cost?
16       A    Correct.
17       Q    And then we have new project number 15, septic
18   to sewer phaseout project.  The description is,
19   "Phaseout septic tanks in southwest 6, 7 area."  And
20   that's reported as completed.  And the completion date
21   is given as 2015.
22             Am I reading it accurately?
23       A    Yes.
24       Q    Okay.  And in the credits column for nitrogen
25   reduction, it says TBD.  Does that mean to be decided?
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 1       A    To be determined.
 2       Q    And then the newest one, CC-16 is described as
 3   a catch basin cleanout.  It is described as catch basin
 4   cleanouts from Caloosahatchee watershed areas.  The
 5   project type is described as catch basin insert, inlet
 6   filter cleanout.  It is described as completed.  No
 7   information is provided as to the area that was treated.
 8   590 pounds per year of nitrogen reduction is given for
 9   that project.  No information was provided as to its
10   initial cost but the cost annual will be $170,000.
11             Did I read all that correctly?
12       A    Correct.
13       Q    All right.  Now, just some general questions.
14             Going back to number one, we are talking about
15   education efforts.  The calculation of TN reduction for
16   education efforts is done through some model, is that
17   correct?
18       A    Not entirely.
19       Q    Okay.  Which part is not done through a model?
20       A    The part -- the percent efficiency or credit
21   that we give is based on that form you showed earlier.
22       Q    Is that form a model?
23       A    No.
24       Q    People answer questions about the form --
25       A    Yes.
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 1       Q    You look at their answers, correct?
 2       A    Yes.
 3       Q    And then you look at something else to
 4   determine how many credits they are going to get, right?
 5       A    Yes.
 6       Q    Okay.  But you don't go out and measure how
 7   much nitrogen is actually in the water?
 8       A    No.
 9       Q    Then we have two, three, four, five, six,
10   seven are all swale inlet replacements.  No credits were
11   given because according to the footnote the projects
12   listed had unproven credit.
13             Now, let me see if I can understand that.
14             What would Cape Coral have to do to be able to
15   get credit for replacing a swale inlet?
16             MR. WHITE: Object to the form.
17             MR. VARN: Join.
18             THE WITNESS: Can you clarify that?
19   BY MR. HANNON
20       Q    Well, your footnote --
21             I'm sorry.  Did you prepare this?
22       A    I -- I was involved in the preparation of this
23   report, yes.
24       Q    Did you review it before it was placed in the
25   report?
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 1       A    Yes.
 2       Q    Can you tell me, please, what it means that
 3   Cape Coral did not prove credits for the swale inlet
 4   replacement?
 5             MR. VARN: Object to the form.
 6             THE WITNESS: I can't answer that, because we
 7        relied on the previous determinations and carried
 8        those forward.
 9   BY MR. HANNON
10       Q    That was before your time?
11       A    Yes.
12       Q    You just carried it forward?
13       A    Yes.
14       Q    If they wanted to get credit for replacing a
15   swale inlet today, what would they do?
16       A    I don't know off the top of my head.
17       Q    Do you know if there is a way to measure the
18   actual reduction of nitrogen into the canals from
19   replacing a swale inlet?
20       A    I don't know.
21       Q    In your experience in replacing swale inlets,
22   isn't that just a prudent maintenance procedure that
23   every municipality should engage in?
24             MR. VARN: Object to the form.
25             MR. WHITE: Object to the form.
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 1             THE WITNESS: I don't have any experience with
 2        replacing swale inlets.
 3   BY MR. HANNON
 4       Q    Well, you oversee the assignment of credits
 5   for reduction of nitrogen into the Cape Coral canals.
 6       A    But I have no credit determined for replacing
 7   swale inlets that I have experience with.
 8       Q    All right.  Would you agree with me that it is
 9   a prudent municipal practice to regularly replace swale
10   inlets in a municipality that has 400 miles of canals?
11             MR. WHITE: Object to the form.
12             MR. VARN: Object to the form.
13             THE WITNESS: I don't have an opinion on that.
14   BY MR. HANNON
15       Q    You don't?
16       A    (Witness shakes head).
17       Q    What about the southeast pipe replacement,
18   CC-08?
19             MR. VARN: Is there a question?
20   BY MR. HANNON
21       Q    Would it be a prudent practice for a
22   municipality that is supposed to be complying with your
23   BMAPs to regularly replace pipes?
24             MR. VARN: Object to the form.
25             MR. WHITE: Object to the form.
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 1             THE WITNESS: I don't have an opinion on that.
 2   BY MR. HANNON
 3       Q    CC-10, the project is called Freshwater Canal
 4   Detention.  39,971 credits are given for that.
 5             Is that determination also based upon a model?
 6       A    The credit number?
 7       Q    Yes.
 8       A    The credit number is based upon that technical
 9   memo that you reviewed earlier.
10       Q    Isn't that memo predicated upon a model,
11   taking a look at the magnitude of the water that's
12   retained and making certain assumptions about how long
13   it is retained?
14             MR. WHITE: Object to the form.
15             MR. VARN: Object to the form.
16             THE WITNESS: I would need to look back at
17        that memo again.
18   BY MR. HANNON
19       Q    Okay.  Do you know if there was any scientific
20   testing to prove that the detention of water in the
21   canal prevented 39,971 pounds per year of nitrogen from
22   going into the Caloosahatchee?
23       A    Can you clarify scientific testing?
24       Q    Sure.  Actually testing the water.
25       A    I'm not aware either way.
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 1       Q    Okay.  Do you know where the freshwater canal
 2   detention actually takes place in the Cape Coral canals?
 3       A    Yes.
 4       Q    Where?
 5       A    Can you clarify?
 6       Q    I'm sorry.  I thought you said yes.
 7             Where does the actual detention occur?
 8       A    Well, I don't know what you mean by where,
 9   what type of --
10       Q    I thought you said, yes, you could say that.
11       A    I know where it is, yes.
12       Q    Where is it?
13       A    It's in the City of Cape Coral.
14       Q    Yes.  What devices in the City of Cape Coral
15   detains the canal water?
16       A    There's control structure.
17       Q    Which control structure?
18       A    I don't know if it has a name.
19       Q    Is the Chiquita lock one of those?
20       A    No.
21       Q    Have you heard of the Chiquita lock?
22       A    Yes.
23       Q    Have you heard of the Ceitus boatlift barrier?
24       A    I heard the name before, but that's about it.
25       Q    Is the Ceitus boatlift barrier one of those
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 1   canal detention structures?
 2       A    I don't know what that is, really.
 3       Q    Can you tell me how canal detention reduces
 4   nitrogen into the canal?
 5             MR. WHITE: Object to the form.
 6   BY MR. HANNON
 7       Q    Into the Caloosahatchee.  Excuse me.
 8       A    Can you ask the question again?
 9             MR. VARN: Object to the form.
10   BY MR. HANNON
11       Q    How does the detention of freshwater in the
12   canals reduce the outflow of nitrogen into the
13   Caloosahatchee?
14             MR. VARN: Object to the form.
15             MR. WHITE: Object to the form.
16             THE WITNESS: So I can speak about how we
17        estimate those things and the general principles
18        that are based on in BMAPs, but that's the best I
19        can answer your question.
20   BY MR. HANNON
21       Q    Okay.  Go ahead.
22       A    Okay.  So the memo that we looked at
23   previously details the steps of the calculations of
24   those estimates, and they are based on general
25   principles of detention ponds, if you will, which are
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 1   written in lots of scientific literature.
 2       Q    Okay.  Well, these are canals.  They are not
 3   ponds.  Right?
 4             MR. VARN: Object to the form.
 5             MR. WHITE: Object to the form.
 6             THE WITNESS: I don't make the determination
 7        on which is a pond or canal.  That's not my --
 8   BY MR. HANNON
 9       Q    You can't tell whether they are canals or
10   ponds?
11             MR. WHITE: Object to the form.
12             THE WITNESS: I don't make that determination.
13   BY MR. HANNON
14       Q    You have been to Cape Coral?
15       A    Yes.
16       Q    How many canals flow into the Caloosahatchee?
17             MR. WHITE: Object to the form.
18             THE WITNESS: I don't know.
19   BY MR. HANNON
20       Q    How does one cause the water in a canal to be
21   detained so as to reduce the flow of nitrogen?
22             MR. WHITE: Object to the form.
23             MR. VARN: Join.
24             THE WITNESS: You could do that a lot of
25        different ways, I guess.
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 1   BY MR. HANNON
 2       Q    Okay.  Give me some examples.
 3       A    You could -- I mean, there's lots of different
 4   types of structures.  You could do --
 5       Q    Like what?
 6       A    Different types of structures, there's weirs,
 7   there's gates, there's locks.  There's probably many,
 8   many others.  I'm not an engineer, so --
 9       Q    Okay.  Now, the fresh water canal detention
10   date on this Exhibit Number 10 says prior to 2012.  On
11   the previous Exhibit Number 2 for the same thing it says
12   -- it just says completed.
13             I'm curious as to what period of time they are
14   getting credit for this freshwater canal detention.  Do
15   we know?
16             MR. VARN: Object to the form.
17             THE WITNESS: I think it would help to explain
18        what we base credits on and the period of time.  So
19        there is a long-term average that's considered when
20        we set -- when our Department sets targets for
21        restoration, TMDL, and there is a long-term average
22        when considered allocating the required reductions.
23        So when we give credits we estimate these numbers
24        based on those same long-term average methods.
25  
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 1   BY MR. HANNON
 2       Q    Okay.  On Exhibit Number 2, CC-10, freshwater
 3   canal detention, the TN credits that were given were
 4   4,769, correct?
 5       A    Correct.
 6       Q    And you reviewed this when you took over this
 7   BMAP, right?
 8       A    Yes.
 9       Q    And if we look at the very same project, CC-10
10   on the 2017 report, they are given 39,971 credits,
11   correct?
12       A    Correct.
13       Q    Why?
14       A    That is in the memo from earlier.
15       Q    So they corrected it or they did more
16   detention?  What happened?
17       A    It was reviewed again at the request of the
18   stakeholder, as we often do for projects.
19       Q    At the request of Cape Coral?
20       A    Yes.
21       Q    When?
22       A    Whenever that memo --
23       Q    That we looked at earlier?
24       A    Yes.
25       Q    Okay.  As you sit here can you tell me
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 1   specifically, without referring to that memo, how the
 2   very same project that only got 4,769 nitrogen credits
 3   in 2012 jumped up to 39,971?
 4             MR. VARN: Object to the form.
 5             MR. WHITE: Object to the form.
 6             THE WITNESS: I can tell you that the process
 7        we used in 2017 -- or whenever that memo was
 8        submitted was based on what's documented in that
 9        memo.  That's as much as I can testify to.
10   BY MR. HANNON
11       Q    Let me make sure I understand.
12             As far as you know nothing changed in the
13   freshwater canal detention project, CC-10, from 2012 to
14   December of 2017?
15             MR. WHITE: Object to the form.
16             MR. VARN: Object to the form.
17             THE WITNESS: I don't know if anything
18        changed.
19   BY MR. HANNON
20       Q    What if a project that a municipality is given
21   credit for fails?
22             MR. VARN: Object to the form.
23             THE WITNESS: Can you clarify?
24   BY MR. HANNON
25       Q    Let's take weirs, for example.  You used those
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 1   as an example.
 2       A    Okay.
 3       Q    What if a municipality gets credit for having
 4   weirs because that helps detain the water and increases
 5   the absorption of nitrogen, and they stopped maintaining
 6   them and they collapse, what happens to the credits that
 7   you give them on an annual basis?
 8             MR. VARN: Object to the form.
 9             MR. WHITE: Object to the form, too.
10             THE WITNESS: That depends.  That depends.
11   BY MR. HANNON
12       Q    Depends on what?
13       A    If we are notified.
14       Q    If you are not?
15       A    If we are not, we don't know about it.
16       Q    And you don't go out and inspect?
17       A    No.
18       Q    For these projects is there any specific
19   evidence of these projects, all 16 that Cape Coral sent
20   to you?  Can I find, for example, designs of the canal
21   detention system, can I find photographs of the swale
22   inlet replacement, can I find plans for the weirs, et
23   cetera?
24             MR. WHITE: Object to the form.
25             MR. VARN: Object to the form.
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 1   BY MR. HANNON
 2       Q    What do they send you to get these credits?
 3             MR. VARN: Object to the form.
 4             MR. WHITE: Object to the form.
 5             THE WITNESS: It depends on the project type.
 6   BY MR. HANNON
 7       Q    All right.  Weirs.
 8       A    Which project?
 9       Q    I'm sorry.  Swale inlet replacement.
10       A    We did not --
11             Well, I did not ever evaluate a credit for
12   those projects.
13       Q    Okay.  Well, we know that the canal detention
14   went up.  What did they give you other than that memo?
15       A    I don't recall other supporting documents.
16       Q    Did anybody go down and examine the canal
17   detention system when they wanted to increase their
18   credits by hundredfold?
19             MR. WHITE: Object to the form.
20             MR. VARN: Object to the form.
21   BY MR. HANNON
22       Q    Tenfold?
23       A    Can you clarify what you mean by anybody?
24       Q    Anybody from the Department of Environmental
25   Protection.
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 1       A    Not to my knowledge.
 2       Q    Okay.  Then we have freshwater canal
 3   irrigation, that's one that carries over.  They get
 4   27,670 credits in 2017 towards nitrogen reduction.  But
 5   in 2012 they only got 11,507.
 6             My first question, is that calculation based
 7   on a model?
 8             MR. WHITE: Object to the form.
 9             THE WITNESS: It is documented in the memo
10        what it is based on.
11   BY MR. HANNON
12       Q    Whatever is in the memo is what it is based
13   on?
14       A    Yes.
15       Q    Put aside my word model --
16       A    Yes.
17       Q    This is the same project.  Why did their
18   credits go from 11,507 in 2012 to 27,670 in 2017?
19             MR. VARN: Object to the form.
20             THE WITNESS: Based on the calculations in the
21        memo.
22   BY MR. HANNON
23       Q    The memo?
24       A    Yes.
25       Q    Did anything physically change?
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 1             MR. VARN: Object to the form.
 2             THE WITNESS: I don't know.
 3   BY MR. HANNON
 4       Q    Did anybody go to Cape Coral to inspect and
 5   find out?
 6             MR. WHITE: Object to the form.
 7             MR. VARN: Object to the form.
 8             THE WITNESS: I don't know.
 9   BY MR. HANNON
10       Q    Did anybody question why there was such a
11   dramatic increase?
12             MR. VARN: Object to the form.
13             MR. WHITE: Object to the form.
14             THE WITNESS: Can you clarify?
15   BY MR. HANNON
16       Q    Did anybody come to you and say, Miss Davis,
17   this is crazy, why did they get such an increase?
18             MR. WHITE: Object to the form.
19             THE WITNESS: Before the credit was --
20             Well, in my memory, before the credit was
21        actually published in this report, I got a phone
22        call asking about the changes in the credits, yes.
23   BY MR. HANNON
24       Q    From whom?
25       A    From Mr. Cassani.
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 1       Q    From whom?
 2       A    Mr. Cassani.
 3       Q    John Cassani complaining?
 4       A    Asking.  Asking for more information.
 5       Q    He is a Caloosahatchee water keeper?
 6       A    Yes.
 7       Q    And how long --
 8             Do you know him by reputation?
 9       A    I have spoken with him many times in the last
10   -- since I started here.  Yes.
11       Q    And did you satisfy him why there was this
12   tenfold jump in credits for irrigation and water
13   detention?
14             MR. WHITE: Object to the form.
15             MR. VARN: Object to the form.
16             THE WITNESS: I can't answer for him.
17   BY MR. HANNON
18       Q    Davis Exhibit Number 11 is 51 on the index.
19              (Exhibit No. 11 marked for
20   identification.)
21   BY MR. HANNON
22       Q    It is described as nitrogen scorecard draft
23   January 16, 2018.
24             Do you know what this is?
25       A    I don't remember this specific sheet, no.
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 1       Q    This was something that Mr. White sent to us
 2   suggesting it was relevant to the TN reduction
 3   calculations.
 4             MR. WHITE: Object to the form,
 5        mischaracterization.  Relevance.
 6             MR. VARN: Object to the form.
 7   BY MR. HANNON
 8       Q    You didn't prepare this?
 9       A    No.
10       Q    You haven't seen it before?
11       A    I don't remember it.
12       Q    Okay.  That's fair.
13             Hypothetically do you know when the 11,060
14   septic tanks at Southeast 1, Southwest 1, Southwest 2,
15   Southwest 3, Southwest 4, and Southwest 5 were replaced
16   with sewer?
17       A    Not off the top of my head, no.
18       Q    But it couldn't have been before the magic
19   date?
20             MR. WHITE: Object to the form.
21             MR. VARN: Object to the form.
22             THE WITNESS: I don't know whether that's
23        relevant to the magic date.
24   BY MR. HANNON
25       Q    Is the magic date the same date that the
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 1   Caloosahatchee level of pollutants was determined?
 2             MR. WHITE: Object to the form.
 3             MR. VARN: Object to the form.
 4             THE WITNESS: It's not exactly correct, no.
 5   BY MR. HANNON
 6       Q    Maybe we can find that date.  Let me try my
 7   question again.
 8             In order to get credits for removing the
 9   septic tanks, that project would have had to be
10   completed before the cutoff date that was established in
11   the 2012 BMAP, correct?
12             MR. VARN: Object to the form.
13             THE WITNESS: Incorrect.  It would have to be
14        completed after.
15   BY MR. HANNON
16       Q    After.  Thank you.
17             The next exhibit is Davis Number 12.
18              (Exhibit No. 12 marked for
19   identification.)
20   BY MR. HANNON
21       Q    This was also provided by Mr. White.  It is
22   number 52 on our index.  I will describe it as nitrogen
23   scorecard draft June 2018.
24             Have you seen this before?
25       A    I don't remember seeing this.
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 1       Q    This has project names, education, freshwater
 2   canal detention, freshwater canal irrigation, street
 3   sweeping, catch basin cleanout, and it has a total
 4   credit 84,744 pounds per year.
 5             Is that the same that we saw Cape Coral
 6   getting credit for previously for those projects?
 7             MR. VARN: Object to the form.
 8             MR. WHITE: Object to the form.
 9   BY MR. HANNON
10       Q    Do you remember?
11       A    I can verify.  I don't remember.  I can verify
12   if I see that.
13       Q    Yes.  Here is the chart that was in
14   Exhibit 11.  It is Exhibit 10.  Excuse me.
15             MR. VARN: The title?
16             MR. HANNON: Five-Year Review.
17             THE WITNESS: The numbers on Exhibit 12 do
18        match the numbers on Exhibit 10.
19   BY MR. HANNON
20       Q    It matches?
21       A    Yes.
22       Q    Then we have the report of the septic tank
23   numbers.  Are those numbers -- the reported septic tank
24   numbers on Exhibit 12, are those the same as on Exhibit
25   10?
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 1             MR. VARN: Object to the form.
 2             THE WITNESS: There are no numbers on Exhibit
 3        10.
 4   BY MR. HANNON
 5       Q    Let's move on.
 6             In the middle, just below that this form says,
 7   "Impact of lock removal based on the FDEP HSPF watershed
 8   model (existing without lock, natural condition, no
 9   development) negative 30,746 TN credits pounds per
10   year."
11             What does that mean?
12       A    I don't know.  I didn't prepare this.
13       Q    Has Cape Coral reported to you that they hope
14   to remove the Chiquita boat lock?
15       A    Yes.
16       Q    Who did?
17       A    Who from Cape Coral?
18       Q    Yes.
19       A    I don't remember who the initial person was.
20   I know I've discussed it with Oliver Clark, with Mia --
21   I forgot her last name.  At least those two.  And --
22       Q    Have you met with any or spoken to any city
23   council members?
24       A    No.
25       Q    So what is the role of you and your staff, if
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 1   any, in Cape Coral's desire to remove the Chiquita boat
 2   lock?
 3       A    We don't have a role in that.
 4       Q    Would removal of the Chiquita boat lock reduce
 5   any of the TN credits that you have assigned to them?
 6       A    We made an estimate of conservatively what
 7   might change only because we were asked to do that.
 8   Yes.
 9       Q    Who asked you?
10       A    My division director.
11       Q    That is Mr. Coyne?
12       A    No.  Tom Frick.
13       Q    Tom Frick?
14       A    Um-hum.
15       Q    What is his title?
16       A    Division director.
17       Q    How many division directors are there in the
18   Department?
19       A    I have no --
20       Q    Okay.  Does he ordinarily ask you to do things
21   like that?
22       A    Clarify what you mean by, like that.
23       Q    How often has Mr. Frick come to you since 2014
24   and told you to do things for a particular municipality?
25             MR. WHITE: Object to the form.
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 1             THE WITNESS: By things, you mean make
 2        calculations?
 3   BY MR. HANNON
 4       Q    Yes.  Like calculate what the consequence is
 5   going to be for the removal of the Chiquita boat lock.
 6             MR. WHITE: Object to the form.
 7             MR. VARN: Object to the form.
 8             THE WITNESS: I don't know how to opine on
 9        whether -- other things I have been asked to do
10        have been similar to that.
11   BY MR. HANNON
12       Q    Would you agree it was an extraordinary thing
13   in the course of your regular work for Mr. Frick to jump
14   over your supervisor and direct you to do something like
15   this?
16             MR. VARN: Object to the form.
17             MR. WHITE: Object to the form.
18             THE WITNESS: I would not say it is
19        extraordinary for him to ask me to do something.
20        No.
21   BY MR. HANNON
22       Q    Did he tell you this, or did he report it to
23   you in writing, or both?
24       A    It was verbal.  I don't remember if it was in
25   emails.
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 1       Q    And what did you do to determine what the
 2   change would be in the disbursement of nitrogen into the
 3   Caloosahatchee with the removal of the Chiquita boat
 4   lock?
 5             MR. WHITE: Object to the form.
 6             MR. VARN: Object to the form.
 7             THE WITNESS: We didn't make that
 8        determination the way you are asking it.
 9   BY MR. HANNON
10       Q    Who did?
11       A    I don't know.
12       Q    So let me ask you this:  Did you comply with
13   Mr. Frick's request of you?
14             MR. WHITE: Object to the form.
15             THE WITNESS: I did.
16   BY MR. HANNON
17       Q    How did you do that?
18       A    We estimated the change to a credit that we
19   had awarded already that could happen in -- in an effort
20   to be conservative on providing credits in that project.
21       Q    And how did you go about that process?
22       A    We looked at the model, the same model that
23   was used for setting the targets for this water body,
24   for allocating the required reductions for these
25   entities, and we looked at the areas that we understood
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 1   to be behind the structure, and we looked at the natural
 2   conditions from that model, and we looked at the
 3   existing conditions from that model, and we also
 4   factored in a -- we factored in some additional
 5   information related to the freshwater canal detention
 6   and came up with an estimate.
 7       Q    Which is?
 8       A    I have to look at the form to get the number
 9   -- or the -- we have a spreadsheet with that in it.
10       Q    And what information specifically did you
11   collect to reach that conclusion, and where is it?
12             MR. WHITE: Object to the form.
13             MR. VARN: Object to the form.
14             THE WITNESS: We collected the basin -- the
15        model basin information about which canal systems
16        were potentially impacted, and we collected the
17        results from the model runs that estimated loading
18        coming from those basins --
19   BY MR. HANNON
20       Q    And --
21       A    -- and where is it.
22       Q    Did those things all predate the request?
23   Those are pre-existing models and documents?
24       A    Those models and documents -- those existed
25   prior to my starting here, yes.
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 1       Q    Did you receive anything from Cape Coral?
 2             MR. VARN: Object to the form.
 3             THE WITNESS: With what?
 4   BY MR. HANNON
 5       Q    With respect to your effort to calculate the
 6   reduction of nitrogen credits with the removal of the
 7   Chiquita lock.
 8       A    We received a memo suggesting a methodology
 9   for that and suggesting numbers.
10       Q    Who authored that memo?
11       A    Tony Janicki, I think.
12       Q    He is a consultant for Cape Coral?
13       A    That's my understanding.
14       Q    And what was your role in determining what the
15   reduction in credits should be?
16       A    Well, I passed the memo along to our technical
17   support staff, asked them to review it, looked at -- or
18   had discussions with them about whether the approach or
19   the information in that memo was valid in our BMAP
20   credit methodologies, and then had conversations with
21   Department of Environmental Protection staff, with our
22   technical support contractors about next steps after we
23   reviewed the memo.
24             MR. HANNON: And Mr. White, I'll ask you as
25        well, do you know where a document is that reflects
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 1        your conclusion?
 2             MR. VARN: You are asking -- who are you
 3        asking the question to?
 4             Objection to the question.
 5             THE WITNESS: Are you asking me?
 6   BY MR. HANNON
 7       Q    Yes.
 8       A    Can you ask the question again?
 9       Q    What document did you -- did the Department
10   prepare reflecting its view as to what the appropriate
11   TN credit reduction should be for removal of a loch?
12       A    It's in a spreadsheet.
13       Q    A spreadsheet?
14       A    Yes.
15       Q    Anything else?
16       A    Not that I recall.
17       Q    Okay.  You haven't seen the spreadsheet so far
18   today, have you, in what I presented to you?
19       A    I don't think so.
20       Q    All right.  Exhibit 13 is described -- it is
21   -- the index is 53.  It is described as nitrogen
22   scorecard draft.
23              (Exhibit No. 13 marked for
24   identification.)
25  
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 1             MR. WHITE: I got the title BMAP load
 2        reduction draft.
 3             MR. HANNON: I'm using the title that was on
 4        the document that --
 5             MR. VARN: Is this 53?
 6             MR. HANNON: -- that you guys sent me.
 7        Nitrogen scorecard draft.  Now, it might have been
 8        a problem with computation.
 9             MR. VARN: What number is this?
10             MR. HANNON: Exhibit Number 13.  On the index

11        it is 53.
12   BY MR. HANNON
13       Q    Miss Davis, is that the spreadsheet that you
14   were referring to that reflects the reduction in credits
15   for removal of the Chiquita lock?
16       A    No.
17       Q    Can you tell me what it is?
18       A    No.
19       Q    Let me show you a document that's on my
20   computer, and it is a spreadsheet, and I'm on a page
21   called CC BMAP data.  In one of the columns there is a
22   project number CC-16, and the project name is "Impact of
23   Chiquita lock removal," and there is a TN credit of
24   negative 30,746.  You are welcome to manipulate your way
25   around that spreadsheet and tell me whether that's the
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 1   spreadsheet that you were referring to earlier.
 2             MR. VARN: What document is that?
 3             MR. HANNON: We have not given it a number
 4        yet.  Right now we will call it 53-A.  After the
 5        deposition we will reproduce it both in a hard copy
 6        and in this electronic copy, which is what Mr.
 7        White sent me.
 8             THE WITNESS: No, that's not the spreadsheet.
 9             MR. HANNON: Well, Mr. White, can you help us
10        here?  Is the spreadsheet accessible while we are
11        here?  This was represented to me as being the
12        documents which would resolve our discovery dispute
13        over whether we have a complete description of
14        these projects.  And that discovery dispute is
15        actually with Mr. Varn and the city.  Can we find
16        the spreadsheet that Miss Davis is speaking of?
17             MR. WHITE: I don't know what you are talking
18        about, to be completely frank with you.  I don't
19        know what dispute -- discovery dispute you are
20        referring to.  In any event, let's just proceed
21        with the deposition.  Miss Davis has been noticed.
22        I don't know what you are talking about, to be
23        honest.
24   BY MR. HANNON
25       Q    Miss Davis, did any lawyer ask you to assist
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 1   them in producing documents in this case?
 2       A    Yes.
 3       Q    Who?
 4       A    Mr. White.
 5       Q    Any other lawyers?
 6       A    Not that I remember.
 7       Q    Did any non-lawyers ask you to produce
 8   documents that were requested in this case?
 9       A    I don't recall whether my managers asked me to
10   do it or not.
11       Q    Okay.  And what did Mr. White ask you for?
12             MR. WHITE: Object.  Privilege.  Don't answer
13        that question.
14   BY MR. HANNON
15       Q    Were you provided with any of the Petitioners'
16   requests for documents to conduct a search?
17       A    I don't remember if there was a request for
18   documents and what I was provided.
19       Q    Okay.  Have you ever testified in a deposition
20   before?
21       A    No.
22       Q    So did you send some documents to Mr. White?
23       A    Yes.
24       Q    What did you send him?
25       A    Several things.  I mean, there were some
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 1   spreadsheets, PDF files.  It was a group of documents.
 2       Q    And did you send them to him electronically?
 3       A    Yes.
 4             MR. HANNON: Just for the record, Mr. White,
 5        the documents in the index numbered 39 to 53, with
 6        the exception of 47 I believe were sent to me
 7        electronically by you.  Let me check.
 8             Well, I can't find that in this limited time.
 9   BY MR. HANNON
10       Q    Presumably those documents are accessible to
11   you on your computer?
12       A    Yes.
13       Q    And where is your office located?
14       A    Down the hallway.
15       Q    Okay.
16             MR. HANNON: Let's go off the record and take
17        a break, and I'll speak to Mr. White and see if we
18        can work through this.
19             (Brief recess.)
20   BY MR. HANNON
21       Q    We are back on the record.  While we were in
22   our break, and Kirk you are welcome to make any comments
23   if you wish, Mr. White indicated that Miss Davis would
24   not be producing the spreadsheet that she said is on her
25   computer down the hall.
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 1             We all agreed that we don't need to take a
 2   break for lunch right now.
 3             Miss Davis, when you looked at the
 4   spreadsheet, did you look at the different --
 5       A    You are addressing me?
 6       Q    -- did you look at the different sections of
 7   the spreadsheet?
 8       A    The different worksheets?
 9       Q    Yes.
10       A    That's the same one you showed me before?
11       Q    Yes.
12       A    Yes.
13       Q    What I have up right now is the worksheet that
14   says Caloosahatchee, Sara Davis.  Did you look at that
15   earlier before you answered my question?
16       A    Yes.
17       Q    So this is not the spreadsheet that you were
18   referring to?
19       A    No.
20       Q    Did you prepare this spreadsheet?
21       A    I don't know.  Let me look.  This does not
22   look like something I prepared.  It may have been part
23   of our records, but it doesn't look like something I
24   prepared.
25       Q    Why do you think it is something that comes
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 1   out of your records?
 2       A    Well, it may be something from our records,
 3   because the numbers that are in here I've seen a lot of
 4   these numbers before.
 5       Q    Do you recognize the extension name of that as
 6   something that you've seen on your computer?
 7       A    No.
 8       Q    This particular spreadsheet has a column --
 9             Well, let me find it.
10             Do you know who Jody Sorrels is?
11       A    No.
12       Q    One of the pages is called OLC notes.  Do you
13   know who OLC might be?
14       A    No.
15       Q    Could it be Oliver Clark?
16       A    I don't know if his middle initial is L or
17   not.
18       Q    Did Mr. Clark provide you with any
19   spreadsheets in connection with the TN reduction,
20   removal of the lock?
21       A    I don't recall spreadsheets that he provided.
22       Q    I'm going to make that spreadsheet that I was
23   showing Miss Davis Exhibit 53-A -- I'm sorry.
24             The last one is 13?  I'm going to make it
25   Exhibit 14.  I will distribute it to all counsel so that
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 1   they have a record of what we are looking at.
 2             MR. VARN: What is this document?
 3             MR. HANNON: You have a question?
 4             MR. VARN: What is the document?
 5             MR. HANNON: It is the spreadsheet I was
 6        showing her on the computer.  I indicated I'm going
 7        to mark it as Exhibit 14 and sent it to counsel in
 8        the case so everyone will know what we were looking
 9        at.
10             MR. VARN: I haven't seen it.  You can't ask
11        questions about it.
12             MR. HANNON: Unless I'm mistaken, and I may be

13        mistaken, I think I received it from Mr. White.  It
14        does look like it was something from someone else.
15        There are comments in there that suggest to me that
16        maybe Mr. Janicki prepared it.  We will see.
17             MR. VARN: Just note my objection.
18             MR. HANNON: I could be mistaken as to where I
19        got it.  I'll figure it out.
20              (Exhibit No. 14 will be marked for
21   identification.)
22   BY MR. HANNON
23       Q    Miss Davis, when you reviewed the request to
24   revisit the TN load reduction predicated upon the
25   potential removal of the Chiquita lock, did you conclude
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 1   that the removal of the lock would cause some nitrogen
 2   to enter the Caloosahatchee?
 3             MR. WHITE: Object to the form.
 4             MR. VARN: Object to the form.
 5             THE WITNESS: We did not make a conclusion on

 6        that.
 7   BY MR. HANNON
 8       Q    But I take it that you did agree that the
 9   total TN credits to be assigned to Cape Coral should be
10   reduced by something?
11             MR. WHITE: Object to the form.
12             MR. VARN: Object to the form.
13             THE WITNESS: No.  We agreed that they could
14        be reduced.
15   BY MR. HANNON
16       Q    I don't know what that means, could be
17   reduced.
18             If the Chiquita lock is removed, will the
19   credits assigned to Cape Coral for nitrogen reduction go
20   down?
21             MR. VARN: Object to the form.
22             THE WITNESS: That's not determined yet.
23   BY MR. HANNON
24       Q    But the Department did concur with the
25   reduction of credits hypothetically upon the removal of
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 1   the Chiquita lock, do I understand your testimony
 2   correctly?
 3             MR. VARN: Object to the form.
 4             MR. WHITE: Object to the form.
 5             THE WITNESS: I don't think you understand it
 6        correctly.  We estimated a reduction of credits
 7        that could be applied, yes.
 8   BY MR. HANNON
 9       Q    And you just don't remember the number?
10       A    Not the exact number, no.
11       Q    I don't understand could be applied.  If the
12   Chiquita lock is removed, why wouldn't the Department
13   apply that reduction?
14       A    Because it hasn't happened yet.  So we
15   evaluate those things when they happen.
16       Q    Okay.  What parameters would you re-evaluate?
17       A    I don't know.
18       Q    Is it reasonable to assume based upon the
19   Department's determination that there may be a reduction
20   in credits that nitrogen would flow from the canal into
21   the Caloosahatchee?
22             MR. WHITE: Object to the form.
23             MR. VARN: Object to the form.
24             THE WITNESS: Can you specify?  It was a
25        two-part question.  Can you ask one at a time?
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 1   BY MR. HANNON
 2       Q    The first part you already testified to.
 3             Is it reasonable for one to assume that if the
 4   Chiquita lock is removed nitrogen will flow into the
 5   Caloosahatchee River?
 6             MR. WHITE: Object to the form.
 7             MR. VARN: Object to the form.
 8             THE WITNESS: I don't know.
 9   BY MR. HANNON
10       Q    Is there nitrogen in the canals of Cape Coral?
11             MR. WHITE: Object to the form.
12             THE WITNESS: My understanding, there is.
13   BY MR. HANNON
14       Q    If there is nitrogen in the water behind the
15   Chiquita lock and the lock is removed, won't that water
16   containing that nitrogen flow into the Caloosahatchee
17   River?
18             MR. WHITE: Object to the form.
19             MR. VARN: Object to the form.
20             THE WITNESS: I don't know.
21   BY MR. HANNON
22       Q    Why don't you know?
23       A    I'm not familiar with the operation of the
24   loch.
25  
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 1       Q    Have you seen photographs of it?
 2       A    I've seen aerial photographs.
 3       Q    You understand that it detains the water in
 4   the south spreader?
 5             MR. WHITE: Object to the form.
 6             MR. VARN: Object to the form.
 7             THE WITNESS: I'm not familiar with the
 8        operation of the lock.
 9   BY MR. HANNON
10       Q    You don't need to be.  All you need to know is
11   it's a detention device.
12             MR. WHITE: Object to the form.
13        Argumentative.  Mischaracterizes her testimony.
14             MR. HANNON: I'm trying to understand why the
15        director of your Division who is responsible for
16        BMAPs can't answer the question as to whether the
17        removal of this lock will cause nitrogen that you
18        know is in the canal to flow into the --
19             MR. VARN: If you would shut up and let me --
20             MR. HANNON: -- to flow into the
21        Caloosahatchee River.
22             THE COURT REPORTER: I'm sorry.
23             MR. VARN: I can interrupt you all I want.
24        You don't have to give commentary.  If you have a
25        question, ask a question.  Your position is
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 1        irrelevant.  Ask your question.
 2             MR. HANNON: I did.  You interrupted.
 3             MR. VARN: You are talking on and off what you
 4        think is going on.  That's not a question.  That's
 5        a statement.
 6             MR. HANNON: In Florida --
 7             MR. VARN: I'm saying --
 8             MR. HANNON: In Florida are you allowed to
 9        interrupt lawyers?
10             MR. VARN: Yes.
11             MR. WHITE: Object.  Just get on with the
12        question.  It is not the --
13             MR. VARN: Maybe if you were licensed in the
14        state when you are practicing in the state you
15        would know these things.
16             MR. HANNON: Do you have an objection?
17             MR. VARN: Not at the moment.
18             MR. WHITE: I did.
19             MR. VARN: I have a statement --
20             MR. WHITE: It would be great if we can review
21        the record so we can get back to where we were, if
22        you don't mind.
23             MR. HANNON: Miss Judy, did you get the
24        question?
25             (Thereupon, the question referred to was read
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 1        by the Reporter as above recorded.)
 2             MR. WHITE: I didn't want to cut you off.  I
 3        forgot the basis for the objection.
 4             So the director hasn't testified, that's
 5        number one, mischaracterizes facts not in evidence.
 6        It is compound.  On and on.  Maybe we can just take
 7        it over again from the top.
 8             MR. VARN: Objection.
 9   BY MR. HANNON
10       Q    Can you answer the question that I asked?
11       A    Can you ask a question?
12       Q    Do you want me to reask it?
13       A    Yes.  I didn't hear a question in what she
14   read.
15       Q    Okay.  Miss Davis, if the Chiquita lock is
16   removed, will nitrogen in the canal behind the lock flow
17   into the Caloosahatchee River?
18             MR. WHITE: Object to the form.
19             THE WITNESS: I don't know.
20   BY MR. HANNON
21       Q    What more do you need to know to answer that
22   question?
23       A    Can you clarify?
24             MR. WHITE: I will object to form.
25             THE WITNESS: Can you clarify what you mean by
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 1        what more do I need to know?  For what purpose?
 2   BY MR. HANNON
 3       Q    I cannot help you with that question because
 4   you are supposed to be responsible for the BMAP, and I
 5   want to know from you what additional information you
 6   would need to have to answer my question.
 7       A    I do not make that determination as part of
 8   the BMAP.  Maybe that's where the clarification is
 9   needed.
10       Q    Well, that's news to me.  I thought that your
11   job was to review the information that's provided by the
12   various stakeholders and help the Secretary to determine
13   what BMAPs he should approve.
14             MR. VARN: To the extent that's a question,
15        object to the form.
16             MR. WHITE: Join in the objection.
17   BY MR. HANNON
18       Q    I repeat my question.  Could you tell me what
19   additional information you would need to have to be able
20   to answer the question as to whether the removal of the
21   Chiquita lock is reasonably likely to result in nitrogen
22   in the canal going into the Caloosahatchee River.
23             MR. WHITE: Object to the form.
24             MR. VARN: Object to the form.
25             THE WITNESS: It would have to be submitted to
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 1        us to be considered as part of a BMAP project
 2        credit.
 3   BY MR. HANNON
 4       Q    Okay.
 5       A    That would be a start.
 6       Q    What else would you need to know?
 7       A    We would need to know operation of the lock.
 8   It's not a typical project type, if you will.  So we
 9   determine what information is needed as information is
10   submitted and we learn about what's happening.
11       Q    Isn't that the same information that you had
12   from which you agreed that removal of the lock should
13   reduce the credits?
14             MR. VARN: Object to the form.
15             MR. WHITE: Join in the objection.
16             THE WITNESS: Not exactly.
17   BY MR. HANNON
18       Q    What does not exactly mean?
19       A    It means that I don't know at this time if we
20   would ask for additional information.
21       Q    That's not my question.  My question is --
22       A    Ask your question.
23       Q    My question is whether it is reasonable to
24   believe that nitrogen will flow into the Caloosahatchee
25   when the Chiquita lock is removed.
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 1             MR. WHITE: I don't want to do a speaking
 2        objection.  That's about the seventh time you asked
 3        that question.  Asked and answered.  I ask that you
 4        move on.
 5             MR. VARN: Join in the objection.
 6             MR. WHITE: I mean, really.
 7   BY MR. HANNON
 8       Q    What information that you -- did you have in
 9   determining that removal would -- might entitle Cape
10   Coral to a reduction --
11             MR. VARN: Object to the form.
12   BY MR. HANNON
13       Q    -- might require a reduction of the TN credits
14   to Cape Coral when the Chiquita lock is removed?
15             MR. VARN: Objection.
16             MR. HANNON: I withdraw that question.  You
17        just will not answer my question.
18             MR. WHITE: I will object to the form.
19        Argumentative.  She has done her best and answered
20        your question several times.  I will put that
21        speaking objection on the record for sure.
22   BY MR. HANNON
23       Q    Here is Exhibit 15.  I will ask you if you
24   have seen it before.
25              (Exhibit No. 15 marked for
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 1   identification.)
 2   BY MR. HANNON
 3       Q    This is described as an amended notice of
 4   intent to issue -- for the removal of the Chiquita lock?
 5       A    No.  No.
 6       Q    Thank you.  Would the December 2017 BMAP
 7   indicate whether Cape Coral is in compliance with its
 8   BMAP goals today?
 9             MR. VARN: Objection.  Object to the form.
10             THE WITNESS: Can you clarify by December 2017

11        BMAP?  You mean the adopted BMAP?
12   BY MR. HANNON
13       Q    Yes.
14       A    Can you repeat the rest of the question?
15             MR. VARN: Object to the form.
16   BY MR. HANNON
17       Q    We talked earlier whether Cape Coral is
18   meeting its goals under the BMAP for reduction of
19   nitrogen.  Would the most recent BMAP, which I think is
20   December of 2017 --
21       A    It is November.
22       Q    November .
23             -- would that indicate whether they are in
24   compliance with their BMAP goals?
25             MR. VARN: Object to the form.
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 1             THE WITNESS: No.
 2   BY MR. HANNON
 3       Q    How would we find out?
 4             MR. VARN: Object to the form.
 5             THE WITNESS: I don't know.
 6   BY MR. HANNON
 7       Q    What land use is subsumed in the BMAP process
 8   for the City of Cape Coral?
 9             MR. WHITE: Object to the form.
10             MR. VARN: Object to the form.
11             THE WITNESS: What do you mean by what land
12        use?
13   BY MR. HANNON
14       Q    Don't the BMAPs have to be predicated upon a
15   certain use of the land by Cape Coral?
16             MR. VARN: Object to the form.
17             THE WITNESS: They don't have to be.  No.
18   BY MR. HANNON
19       Q    Are they?
20       A    Are you specifically asking about this BMAP?
21       Q    Correct.
22       A    There is a land use basis for the modeling of
23   this BMAP, yes.
24       Q    And what year was that land use established?
25       A    I don't remember the exact year.  It is

Page 142

 1   documented in the BMAP document, though.
 2       Q    Ten years ago?
 3       A    It would have to be more than ten years ago.
 4       Q    Why?
 5       A    Because the model was submitted to us in about
 6   2009.
 7       Q    Before 2009?
 8       A    Yes.
 9       Q    Why aren't the BMAPs determined on more recent
10   determinations of the land use in Cape Coral?
11             MR. VARN: Object to the form.
12             MR. WHITE: Object to the form.
13             THE WITNESS: Can you clarify if you are
14        asking about this particular BMAP?
15   BY MR. HANNON
16       Q    Yes.
17       A    When a BMAP is developed, we base it on the
18   most recent information, the best available data at the
19   time.  And until there is another adopted BMAP document
20   that replaces that previous one, that one stays in
21   place.
22       Q    Who is responsible for updating that document?
23             MR. VARN: Object to the form.
24             THE WITNESS: The responsibility is only in
25        the case where we are told by statute or by an
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 1        executive order, for example, to do that, and that
 2        would be the Department.
 3   BY MR. HANNON
 4       Q    In other instances --
 5             MR. WHITE: Object to the form.
 6             THE WITNESS: Yeah.  Can you clarify?
 7   BY MR. HANNON
 8       Q    Would Cape Coral be responsible for updating
 9   the land use model that is used to determine the BMAPs?
10       A    No.
11       Q    So do I understand correctly that the model
12   used for the Cape Coral BMAPs won't be updated until you
13   receive a mandate from the legislature?
14             MR. WHITE: Object to the form.
15             MR. VARN: Object to the form.
16             THE WITNESS: That's not entirely correct.
17   BY MR. HANNON
18       Q    All right.  What is correct?
19             MR. WHITE: Object to the form.
20             MR. VARN: Object to the form.
21             THE WITNESS: Ask more specifically what you
22        mean.
23   BY MR. HANNON
24       Q    Under what circumstances would the land use --
25   Cape Coral land use upon which the current BMAP is
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 1   predicated be updated?  You said legislature, that's
 2   one, right?
 3       A    Yes.
 4       Q    What other circumstances would there be an
 5   updated land use determination?
 6       A    So I think what you're asking is when we would
 7   decide to base a BMAP on an updated land use.  And if
 8   that's what you are asking, then there are a lot of
 9   reasons for that.  They could come from stakeholder
10   requests.  It could come from our determination that it
11   is necessary.  It could come from, like you said, the
12   legislature.
13       Q    Who did the 2004 land use evaluation that the
14   BMAP is predicated on?
15       A    Can you clarify what you mean by 2004 land use
16   evaluation?
17       Q    The land use that you use for Cape Coral
18   BMAPs, who prepared that?
19       A    The modeling?
20       Q    Yes.
21       A    That was used for this BMAP, was done by a
22   contractor before I started.
23       Q    A contractor for whom?
24       A    For DEP.
25       Q    So is DEP responsible for updating the land
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 1   use plans used for BMAPs?
 2             MR. VARN: Object to the form.
 3             MR. WHITE: Join in the objection.
 4             THE WITNESS: The way that you're asking that
 5        question, the answer is no.
 6   BY MR. HANNON
 7       Q    Okay.  Who else would do it?
 8       A    Who else would do what?
 9       Q    Update the land use plan used for the BMAP.
10       A    The land uses are updated by different
11   entities.  So those coverages themselves updated by
12   water management district or DEP staff.
13       Q    Who is responsible for updating the 2004 land
14   use plan for Cape Coral?
15             MR. WHITE: Object to the form.  I thought we
16        covered that two or three times.
17             MR. VARN: Object to the form.
18             THE WITNESS: I don't understand what you're
19        asking.
20   BY MR. HANNON
21       Q    Is there going to be an updated land use plan
22   to be used for the Cape Coral BMAP?
23             MR. WHITE: Object to the form.
24             MR. VARN: Object to the form.
25             THE WITNESS: I don't know.  That
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 1        determination has not been made yet.
 2   BY MR. HANNON
 3       Q    Who makes that determination?
 4             MR. WHITE: Object to the form.
 5             THE WITNESS: Can you restate your question?
 6   BY MR. HANNON
 7       Q    Who makes the determination whether to update
 8   the land use plan for the BMAP?
 9             MR. WHITE: Same objection.
10             MR. VARN: Objection.
11             THE WITNESS: It is a joint determination
12        between the stakeholders and the departments and
13        other agencies, the same people involved in the
14        development process in the beginning.
15   BY MR. HANNON
16       Q    Got it.  Thank you.
17             And has anyone to your knowledge in that group
18   asked that the land use plan upon which the BMAPs are
19   predicated be updated?
20       A    Yes.
21       Q    Who?
22       A    I don't recall specifically.  I mean, several
23   times discussed over the last -- you know, since I
24   started here.
25       Q    Since 2014 stakeholders have been asking that
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 1   the land use plan upon which the BMAPs are predicated
 2   have been updated, is that true?
 3             MR. WHITE: Object to the form.
 4             THE WITNESS: When you say stakeholders, can
 5        you clarify what you mean by stakeholders?
 6   BY MR. HANNON
 7       Q    You had it on your PowerPoint.
 8       A    Do you mean all stakeholders?  Do you mean
 9   some stakeholders?
10       Q    I said stakeholders.  It was on your
11   PowerPoint.  I'm using your word.  You don't understand
12   it?
13             MR. WHITE: Object to the form.
14             MR. VARN: Join.
15             THE WITNESS: I understand what it means to
16        me, yes.
17   BY MR. HANNON
18       Q    Okay.  Let's repeat it.  Who are the
19   stakeholders that participate in the BMAP process?
20       A    In the BMAP process, there are state agencies,
21   there are local governments, there are other interested
22   parties.  That varies across the state.
23       Q    What I want to know is since 2014 how many of
24   those stakeholders have asked that the 2004 land use
25   plan upon which the BMAP is predicated be updated?
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 1       A    I don't have an exact number.
 2       Q    How often do the stakeholders meet?
 3       A    At least once a year.
 4       Q    Has it happened every time the stakeholders
 5   have met?
 6       A    I don't recall.  They met before I started
 7   also.
 8       Q    Well, I'm just talking 2014.
 9       A    I don't recall if they asked every time.
10       Q    And what is the response of the Department to
11   those requests?
12             MR. WHITE: Object to the form.
13             MR. VARN: Object to the form.
14             THE WITNESS: Can you clarify?
15   BY MR. HANNON
16       Q    Well, the Department is one of the
17   stakeholders, right?
18       A    Not really.
19       Q    All right.  You run the meeting?
20       A    Yes.
21       Q    Okay.  So what has the Department told the
22   stakeholders who asked that the 2004 land use plan be
23   updated for determining the BMAPs?
24             MR. WHITE: Object to the form.
25             THE WITNESS: Well, again, this was asked
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 1        several times and I wasn't always the person
 2        answering it.  So I'm sure that's in record
 3        somewhere.  I can tell you about when I answered
 4        it.
 5   BY MR. HANNON
 6       Q    Okay.
 7       A    Okay.  When I answered it, we talked about
 8   evaluating a new model to -- for use in the BMAP which
 9   would be based on whatever the best land use was at the
10   time.
11       Q    So when will that be done?
12       A    I don't know.
13       Q    Who does?
14       A    I don't think it has been determined yet.
15       Q    Who is going to determine it?
16       A    It's a group effort between stakeholders and
17   agencies.
18       Q    But isn't it the agency that actually
19   contracts with an expert to do the model?
20       A    In this case, yes.
21       Q    Thank you.  Do you know whether any other
22   states follow a similar process in creating BMAPs?
23       A    I don't know.
24             MR. WHITE: Object to the form.
25             MR. VARN: Object to the form.
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 1   BY MR. HANNON
 2       Q    Do you belong to any professional
 3   associations?
 4       A    I don't think so.
 5             MR. HANNON: I don't have any more questions.
 6             Mr. Varn and Mr. White may.  Probably not.
 7             MR. WHITE: I don't have any questions.
 8             MR. HANNON: Let me finish.
 9             I'm not closing the deposition.  I am
10        recessing it.
11             You and I can talk further.
12             MR. WHITE: I will object to any sort of
13        continuance on the deposition and put that on the
14        record.
15             As for questions, I don't have any questions.
16             MR. VARN: Until I see that document, I don't
17        know.
18             MR. WHITE: I would like to reserve on the
19        document.
20             While I did look on the computer, I would like
21        to reserve any questions I have on the document as
22        well since it is not printed out.  I don't know
23        whether it is printed out accurately from that or
24        not.  I have no idea.
25             I will put on the record that the documents
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 1        that were supposed to be used today were in Zip
 2        files and I was unable to open.  Mr. Varn was
 3        lucky, kind enough to show them to me briefly.
 4        They were voluminous.  I didn't have time to look
 5        through them before the deposition.
 6             As to the refusal to produce a document today,
 7        I want to also put on the record, the spreadsheet
 8        that was referenced, there is no duces tecum
 9        attached to this notice nor was Miss Davis noticed
10        as a witness and no obligation I'm aware of for us
11        to produce any sort of documents today.  I would
12        like to make the record clear on that.
13             Having said all that, if we are done for
14        today, I would like to read the deposition in case
15        it is ordered, please.
16             Don't go ahead and order it -- I have to go
17        through authorization before we get a copy.
18             MR. HANNON: Mr. White, to be clear, I only
19        asked if she would go get the document.
20             MR. WHITE: I know.
21             MR. HANNON: Okay.  In connection with your
22        difficulty with the compressed folder, let me just
23        mark as an exhibit Davis 16, which is the index
24        that I have been referring to, which has a
25        description of the documents that I sent in that
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 1        Zip drive so we will have it.
 2              (Exhibit No. 16 marked for
 3   identification.)
 4             MR. HANNON: Thank you, Miss Davis.
 5             I'm sorry to keep you from your lunch.
 6             MR. VARN: I want to be clear you are not
 7        closing the deposition.
 8             The only thing that I probably -- I don't care
 9        about is your issue on that spreadsheet.  If that's
10        what you are leaving it open for, that's a
11        discovery dispute.
12             You guys can work it out.
13             I agree with Kirk on this one.  If you are
14        saying you are leaving it open for additional
15        questions you could ask today, I will let you know
16        we will obviously object to any continuation of
17        that.
18             MR. HANNON: I'm sure Mr. White and I will
19        work it out.  We have everything else.
20             THE COURT REPORTER: Do you want this
21        transcribed?
22             MR. HANNON: You are asking me?  You put that
23        on the record down here?
24             Please.
25             THE COURT REPORTER: Do you want a copy?
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 1             MR. WHITE: I have to let you know about that.
 2             THE COURT REPORTER: Mr. Varn, would you like

 3        a copy?
 4             MR. VARN: No.
 5             (Thereupon, the deposition was adjourned at
 6        2:55 p.m.)
 7  
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 1                     CERTIFICATE OF OATH
   
 2 
   
 3  STATE OF FLORIDA         )
    COUNTY OF LEON           )
 4 
   
 5 
   
 6            I, the undersigned authority, certify that
   
 7  said designated witness personally appeared before me
   
 8  and was duly sworn.
   
 9 
   
10            WITNESS my hand and official seal this 13th
   
11  day of March, 2019.
   
12 
   
13 
   
14 
   
15 
   
16 
   
17 
   
18 
   
19 
   
20                      JUDY CHIN, RPR, CRR
                        #GG 098477
21                      Expiration: 5/25/21
                        1-800-934-9090
22                      850-878-2221
   
23 
   
24 
   
25 
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 1                  CERTIFICATE OF REPORTER
   
 2  STATE OF FLORIDA    )
    COUNTY OF LEON      )
 3 
   
 4            I, JUDY CHIN, Registered Professional
    Reporter, certify that the foregoing proceedings were
 5  taken before me at the time and place therein
    designated; that my shorthand notes were thereafter
 6  translated under my supervision; and the foregoing pages
    numbered 1 through 153 are a true and correct record of
 7  the aforesaid proceedings.
   
 8 
   
 9            I further certify that I am not a relative,
    employee, attorney or counsel of any of the parties, nor
10  am I a relative or employee of any of the parties'
    attorney or counsel connected with the action, nor am I
11  financially interested in the action.
   
12            DATED this 13th day of March, 2019.
   
13 
   
14 
   
15 
   
16 
   
17 
   
18 
   
19 
   
20 
   
21                            JUDY CHIN, RPR, CRR
                              Notary Public
22                            #GG 098477
                              Expiration: 5/25/21
23 
   
24 
   
25 
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 1                        ERRATA SHEET
   
 2  I have read the transcript of my deposition, pages 1
   
 3  through 153, and hereby subscribe to same, including any
   
 4  corrections and/or amendments listed below.
   
 5  __________            _______________________
   
 6  Date:                  SARA DAVIS
   
 7 
   
 8  Page/Line  Correction/Amendment  Reason for Change
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 1 
 2             ACCURATE STENOTYPE REPORTERS, INC.
                    2894 Remington Green Lane
 3                 Tallahassee, Florida  32308
                        (850) 878-2221
 4 
   
 5 
   
 6  March 13, 2019
   
 7 
    KIRK S. WHITE, ESQUIRE
 8  kirk.white@dep.state.fl.us
    DEPARTMENT OF ENVIRONMENTAL PROTECTION
 9  3500 Commonwealth Boulevard
    Tallahassee, Florida  32399
10  850.245.2258
   
11  Re:  Matlacha Civic Assoc. v DEP
   
12  Dear Mr. White:
   
13 
   
14  As Sara Davis did not waive reading and signing of her
   
15  deposition transcript, please make the necessary
   
16  arrangements to have him read his transcript within the
   
17  next 30 days at Accurate Stenotype Reporters, 2894
   
18  Remington Green Lane, Tallahassee, Florida, 32308
   
19 
   
20  Sincerely,
   
21 
   
22  Judy Chin, RPR, CRR
   
23 
   
24 
   
25 
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