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MATLACHA CIVIC ASSOCIATION 

SUMMARY OF EVIDENCE IN CHIQUITA LOCK HEARING 

 

 The challenge to removal of the Chiquita Boat Lock went to hearing for two 

days on April 11-12, 2019.  The case was adjourned for one more day of evidence 

to be scheduled in May or June. 

 

 Under Florida procedures, the City of Cape Coral and the Florida 

Department of Environmental Protection went first.  Their only obligation was to 

present the Department’s Notice of Intent to Issue the permit for removal.  Oliver 

Clarke, retired principal engineer for Cape Coral, testified that he signed the 

application on behalf of Cape Coral.  Other evidence presented later indicates that 

the City Council of Cape Coral never authorized the application.  Megan Mills, a 

permitting administrator for DEP, then testified that DEP approved issuance of the 

permit. 

 

Ms. Mills explained that DEP does not conduct an independent investigation 

into whether the application is true.  Instead, DEP simply ensures that the 

information provided by the applicant addresses all the statutory requirements.  

Therefore, her testimony and that of Clarke was short. 

 

 During cross-examination of these two witnesses, however, the following 

information was obtained.  The application claimed that removal of the Lock 

would not have any adverse impact on the mangroves and wetlands adjacent to the 

Lock and the South Spreader.  DEP accepted this claim, even though removal of 

the Lock would cause lower water levels and a risk of death to the mangroves.  

DEP also did not consider whether removal of the Chiquita Lock would result in 

the same environmental damage caused by removal of the Ceitus Boat Lift Barrier 

from the North Spreader in 2008. 

 

 Ms. Mills also testified that DEP believes no additional nitrogen – which is 

admittedly in the canal water – will enter the Caloosahatchee River if the Chiquita 

Lock is removed.  DEP apparently believes that the nitrogen in the canal is already 

entering the River when the Lock opens for boat traffic and when the Lock is 

sometimes open on incoming tides.  DEP also apparently believes that nitrogen in 

the canal is already flowing into the Matlacha Estuary through three so-called 

“breaches” in the west bank of the South Spreader Canal.  

 

 If this were true, then Cape Coral would already be in serious violation of 

Florida water quality laws, and DEP should have taken some enforcement action.  
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In any event, Ms. Mills never conducted an investigation to see the “breaches” or 

to find out where the nutrient-filled water is going. 

 

 Under Florida procedures, once Cape Coral and DEP introduce the Notice of 

Intent to Issue the permit, the burden of proof shifts to the challengers.  The only 

actual evidence presented by Cape Coral and the DEP was the permit and a couple 

of hundred pages from the DEP file which accompany the permit. 

 

 Therefore, MCA and the challengers called Cape Coral’s hired expert, 

Anthony Janicki, Ph.D., to the stand as a hostile witness.  Dr, Janicki is the author 

of what MCA believes is the “Smoking Gun” memorandum, a document which 

Cape Coral never produced in discovery and which was only provided to MCA by 

DEP on April 4.  In this May 9, 2018, memorandum to the City of Cape Coral 

Janicki concluded that: “the potential TN load [total nitrogen] to the tidal 

Caloosahatchee River due to removal of the Chiquita Lock . . .  is 30,746 lbs/year.”  

This admission is a Smoking Gun because delivery of nitrogen into the tidal 

Caloosahatchee River is a violation of Florida water quality laws, as well as the 

federal Clean Water Act.  Such an admission should result in denial of the permit. 

 

 The petitioners themselves then testified to their involvement in efforts to 

clean up the water in the canals of Cape Coral, the Caloosahatchee River, the 

Matlacha Estuary, San Carlos Pass and elsewhere.  They also discussed why they 

joined the lawsuit.  

 

 On Friday, MCA presented four experts.  Frank Muto, the Harbor Master at 

Cape Harbour Marina, was the first witness.  Mr. Muto explained that the Marina 

was designed and built when the Chiquita Lock was in place.  The Lock maintains 

a relatively constant water level because it detains the freshwater of the canals 

during tidal changes.  Therefore, the Harbour was dug to a maximum depth to 

accommodate boats up to 90’ feet in length assuming the Lock is in place.  

 

 All of the docks of the Marina are above the Lock, as well as docks of 

condominium owners and private homes along the South Spreader canal.  As Cape 

Coral has become more affluent, more residents own larger boats. 

 

 Mr. Muto explained that if the Lock is removed, the water level will drop.  

The drop in water level will result in larger boats departing their moorage at the 

marina because of their draft.  Many boaters living above the Lock also will no 

longer be able to navigate the Lock, particularly on low tide.  The Marina cannot 

be dug deeper because it is on bedrock.  
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 Mr. Muto also explained that removal of the Lock for boater safety is not 

necessary.  The boater problems occur on weekends in the winter – just like our 

traffic problems – when inexperienced boaters are trying to use the Lock.  The 

Lock attendant does not take any action to assist the amateur boaters, which results 

in only single boats moving through the Lock when several could be 

accommodated.  Removal of the Lock would only tend to encourage boaters to 

travel at unsafe speeds in a no wake zone. 

 

The next expert was Kevin Erwin.  Mr. Erwin is an esteemed Florida 

ecologist who first blew the whistle on GAC when it started to dredge canals in the 

mangroves of the Matlacha Estuary in the 1970s.  At the time, Kevin worked for 

DEP.  He went to the Governor and GAC was stopped in its tracks.  In the largest 

environmental enforcement action in the history of Florida, GAC was forced into 

bankruptcy.  Kevin and the Trustees in Bankruptcy for GAC forced GAC to 

surrender the mangroves to the State of Florida Wilderness Trust.   

 

Kevin oversaw the design of the Spreader Canal System which required the 

construction and maintenance of the Ceitus Boat Lift Barrier and the Chiquita Boat 

Lock.  Consent Order No. 15 imposed this design on Cape Coral AND the 

DEP.  Kevin testified that the Consent Order remains in effect today, for good 

reason.  Kevin testified that as a scientist, he believes that Cape Coral and DEP 

have failed to provide reasonable assurances that removal of the Lock will not have 

a negative environmental impact. 

 

Mr. Erwin said that failure to consider the impact on the adjacent mangroves 

and wetlands is inexcusable.  In addition, failure to compare the consequences of 

removing the Ceitus Boat Lift Barrier from the North Spreader must be considered 

in the removal of the Chiquita Boat Lock.  Mr. Erwin believes that removal of the 

Chiquita Boat Lock will result in delivery of nitrogen to the Caloosahatchee River, 

increased velocity of water in the canal, lowering of the canal level, and the 

consequent death to the mangroves and wetlands adjacent to the canal.  This is so 

because freshwater will no longer flow through the mangroves in a gentle 

“sheetflow” allowing nourishment to the mangroves and uptake of nitrogen from 

the water. 

 

Mr. Erwin conducted a survey of the mangroves adjacent to the North and 

South Spreaders on April 1.  The photographs taken demonstrate even to the 

layperson the death of mangroves in the north as a result of removal of the Ceitus 

Boat Lift Barrier.  In the south, the mangroves are beautiful and thriving.  There 
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are no “breaches” in the South Spreader as described by DEP.  There are two tidal 

creeks with well-designed control barriers.  These creeks operate as the South 

Spreader was intended.  Mr. Erwin testified that the Spreader is largely operating 

as designed, and there is no good reason to remove the Chiquita Boat Lock. 

 

David Woodhouse is a retired hydro-geologist with significant experience in 

tracking pollutants through the underground aquifers and limestone of Florida, as 

well as elsewhere in the United States.  Recently, he has studied the development 

of cancer clusters in our populace which can be traced to pollutants which travel 

from polluting sources such as phosphorous mines.  Mr. Woodhouse testified that 

the geology of Florida includes more fractures, limestone aquifers, underground 

conduits of water, and other water features than anywhere else in the United States.  

He says that the Chiquita Boat Lock – although small – is a significant element of 

a complex system of water both above ground and underground.  He testified that 

if the Lock is removed, these forces are likely to create an enormous outflow of 

polluted water into the Caloosahatchee River.  Mr. Woodhouse believes that the 

surface water modeling used by Dr. Janicki is entirely inadequate to account for 

these natural phenomenon.   

 

  John Cassani, the highly-regarded Calusa WaterKeeper, was the last expert.  

Mr. Cassani is a marine biologist with over two decades of experience with the 

Cape Coral canals and local waterbodies.  He testified as well that removal of the 

Lock will cause tens of thousands of pounds of nitrogen to flow into the 

Caloosahatchee River annually.  Because the Caloosahatchee River is already an 

impaired waterway, Cape Coral and DEP were required to provide much greater 

assurances that removal of the Lock would not send pollutants into the river.  In 

addition, the Matlacha Estuary is an outstanding water of the State of Florida.  

Cape Coral and DEP did not take into consideration the adverse impact on this 

important body of water. 

 

Mr. Cassani also explained that the canals of Cape Coral are over 50 years 

old.  Through time, “legacy pollutants” have formed on the canal bottoms.  When 

unpredictable events occur, these pollutants experience re-cycling and add 

pollutants to the ordinary water run off that pollutes the canals.  In this sense, the 

canals of Cape Coral act as a source of water pollution, not as a sink for detention 

and cleansing of nitrogen.   
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Many of the photographs, video, and documents described in this summary 

can be viewed on www.matlachacivicassociation.com. 

 

Michael Hannon 

Matlacha 

April 16, 2019 


