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IN THE DISTRICT COURT OF APPEAL OF FLORIDA  

SECOND DISTRICT 

 

MATLACHA CIVIC ASSOCIATION, INC.,  

DAVID McGUGAN, GARY REHILL,  

ROBERT C. TOMES, and J.  

MICHAEL HANNON, 

 

 Petitioners,        Case No. 2D18-________ 

v. 

 

CITY OF CAPE CORAL, FLORIDA, 

 

Respondent. 

  / 

 

PETITION FOR WRIT OF CERTIORARI 

TO THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT IN 

AND FOR LEE COUNTY, FLORIDA 

 

Matlacha Civic Association, Inc., (hereinafter the “Association”) and J. 

Michael Hannon (collectively the “Matlacha Petitioners”); and David McGugan, 

Gary Rehill, and Robert C. Tomes (hereinafter collectively the “Cape Coral 

Petitioners”), through their counsel, hereby seek second-tier certiorari review of the 

Circuit Court’s erroneous denial of the Cape Coral Petitioners’ original certiorari 

petition.  The Circuit Court applied the wrong law; that is, it departed from the 

essential requirements of law in determining that none of the Petitioners had 

standing to challenge the City of Cape Coral’s unconstitutional use of voluntary 

annexation.   
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JURISDICTION 

The jurisdiction of the Court is invoked under Art. V, §§ 4(b)(3) and 5(b), Fla. 

Const., and Fla. R. App. P. 9.030(b)(2)(B). This Petition is timely filed within thirty 

days of the Circuit Court’s January 5, 2018, Order Dismissing Petition for Writ, the 

thirtieth day falling on a Sunday. 

ISSUES PRESENTED 

Whether the Circuit Court applied the wrong law by failing to apply the plain 

language of Florida’s Annexation Statute – which affords standing to a property 

owner “who believes that he or she will suffer material injury by reason of the 

failure of the municipal governing body to comply with the procedures set forth in 

this chapter” – warranting issuance by this Court of a writ of certiorari. 

Whether the Circuit Court’s failure to apply the correct law concerning the 

Matlacha Petitioners’ standing to challenge Cape Coral’s unconstitutional use of the 

voluntary annexation statute – warranting issuance by this Court of a writ of 

certiorari. 

PROCEDURAL BACKGROUND 

AND FACTS UPON WHICH PETITIONERS RELY 

 

In April of 2012, the City of Cape Coral purchased 6 parcels of land located 

on the eastern edge of the island community of Matlacha in unincorporated Lee 

County (the “Property”).  (App 85, 96, 114). The Property comprises 5.6 acres of 

land and was purchased by the City as part of a massive $13 million foreclosure sale 
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of 656 acres previously owned by developer Thieman Enterprises, LLC. (App 170-

79). These 6 parcels were the only properties in the auction outside the City limits 

and located in unincorporated Lee County. 

On November 28, 2016, the City Council of Cape Coral proposed Ordinance 

57-16 to annex the Property into the city limits of Cape Coral. (App 47-50). Cape 

Coral asserted that it could annex these parcels as a “Voluntary Annexation” 

pursuant to section 171.044, Florida Statutes, because it owned the parcels. (App 22-

23, 28). The relevant provision provides: 

(1) The owner or owners of real property in an unincorporated area of 

a county which is contiguous to a municipality and reasonably compact 

may petition the governing body of said municipality that said property 

be annexed to the municipality. 

 

(emphasis supplied). 

 

The chartered City of Cape Coral lies east of the island community of 

Matlacha. (App 19, 20, 169). The boundary line of the City does not touch any 

boundary of Matlacha. (Id.). The lands of Matlacha can only be reached by a 

resident of Cape Coral by car on the Lee County-owned Pine Island Road (SR 78), 

by watercraft, or by fording canals dug over 50 years ago. (Id.). The Court may best 

envision the geography by reference to the following maps which were presented to 

the Circuit Court: 
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The westernmost annexed parcel of the Property is occupied by a bait and 

tackle shop, with its adjacent boat yard, and a boat ramp into the canal to the north.  

(App 90, 168).  The five parcels to the west include a fenced-in parking area and a 

smaller boat ramp into the canal.  Boaters park their vehicles and trailers in this area. 

The eastern-most “Lot A” includes a knob-like peninsula extending north into the 

canal and a very narrow strip of land which traverses east for approximately 3,000 

feet between Pine Island Road to the south and the canal to the north. The narrow 

strip terminates at Matlacha Road, the entrance to Matlacha Isles, all of which is 

located in unincorporated Lee County. (App 168). 

Directly to the north of the 6 parcels across the canal are mangrove and 

wetlands owned by the State of Florida. Directly to the south of the 6 parcels across 

county-owned Pine Island Road are also mangroves and wetlands owned by the 

State of Florida. These lands were deeded to the State of Florida in 1977 by the first 

developer of Cape Coral, Gulf American. (App 152-59). 

The Property does not touch upon City property.  It is reachable only by 

traveling through Lee County on county-owned Pine Island Road or by boat. The 

City property to the north and east lies across an unbridged canal with a long, 

intervening wooded island in its midst. The property to the south and west is within 

Lee County. (App 169). 

In proposing the annexation of the 6 parcels, the City Planner wrote: 
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The City of Cape Coral wishes to annex the property into the City limits 

so that it may exercise its land use and zoning authority for future 

development. The site has waterfront commercial opportunities that are 

relatively rare for a community with 400 miles of canals. 

 

* * * * 

 

Clearly the City has been proactive in efforts to secure land appropriate 

for non-residential development. Selective annexations of properties, 

particularly enclaves, may serve as an eighth strategy by which 

additional opportunities for these types of development may be 

achieved. 

 

* * * * 

 

Due to the opportunities for non-residential development provided by 

this annexation, the opportunity for waterfront commercial 

development, and the City’s need for more commercial, professional, 

and mixed-use lands, Planning Division staff recommends approval of 

the proposed annexation. 

 

(App 166-67) (emphasis supplied).  In a PowerPoint presentation to the City 

Council, the City Planner reported the positive recommendation of his staff, saying 

in part: “The waterfront nature of the properties provides the City with some 

development options in the future.” (App 23, 94). He acknowledged a single 

negative to the annexation “[c]ould cause concern among Matlacha Isles residents 

regarding development, traffic, potential future annexation.” (App 160). 

The purchase and annexation of the Property is part of a much larger 

development project being spearheaded by the City on its western-most boundary. 

This larger development plan seeks to establish marinas, eight-story hotels and 

condominiums, retail shopping and other commercial enterprises along the canal 
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known as the North Spreader Canal which runs directly north from the Property. 

(App 70-71, 168-69). This project has been named by the City the Seven Islands. 

The project seeks to take advantage of a notorious act by the City in 2008. The 

City removed a dam (often called the Ceitus Boat Lift Barrier) from across the North 

Spreader Canal south of the Seven Islands and only a few hundred yards north of the 

parcels. This act created a boat route to Matlacha Pass, Charlotte Harbor, and the 

Gulf of Mexico for property owners living on canals in northwest Cape Coral. The 

City removed the Ceitus Boat Lift Barrier despite being obligated by a deed from 

1977 to maintain the dam as a prerequisite for continued digging of canals and 

construction of houses in northwest Cape Coral. (App 69-70, 152-59). 

The purpose of the Ceitus Boat Lift Barrier was to permit fresh water to 

collect in the canals and flow over the Florida mangrove wetlands to the west in 

order to preserve those lands and control run-off from northwest Cape Coral.  In 

addition, the barrier prevented pollutants in the Cape Coral canal system from 

flowing into Matlacha Pass and the Florida Aquatic Preserve, while allowing boat 

passage via the lift. (Id.). 

In removing the Ceitus Boat Lift Barrier, Cape Coral caused enormous 

damage to the Matlacha environment. As the then-named Florida Department of 

Environmental Regulation (DER) predicted in 1977, the removal of the Ceitus Boat 

Lift Barrier caused a “massive slug of pollutants” to flow directly into coastal waters 
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along the canal adjacent to the 6 parcels. The tidewaters that now flow through the 

North Spreader Waterway create fast-moving water adjacent to the 6 parcels in 

question, leading kayakers and boaters to dub the corner of the canal at Lot A as 

“crash corner.” (App 114-15, 265). DER also predicted that “[m]ajor discharges at 

the beginning of the wet season or during a major storm will deliver a massive slug 

of pollutants directly into the coastal waters.” (App 265). 

The Cape Coral City Council held a hearing on the proposed Ordinance on 

December 12, 2016. Hundreds of objecting citizens, including leaders of the 

Matlacha Civic Association and representatives of the Greater Pine Island/Matlacha 

Fire District, appeared at the City Council hearing. Their testimony can be found in 

the Appendix at 83-134 and 180-253. Dozens of speakers voiced their objection, and 

many filed written objections. (App 64-76). Among the objections were an assertion 

that a municipality cannot purchase land outside its jurisdiction, and then use the 

procedure of “Voluntary Annexation” to annex those parcels into the city. (App 70-

72). That is, the Florida Annexation Statute contemplates that in a voluntary 

annexation, there are consenting property owners on both sides of the transaction. In 

the annexation proposed by Cape Coral, the persons most affected by the annexation 

near the parcels in question have no say in the process because they do not own 

property in the annexed parcels, as required for standing under the Annexation 

Statute, section 171.031(5), Florida Statutes. 
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After the objections were heard, the council member who sponsored the 

annexation Ordinance moved to postpone the hearing. (App 115). The motion was 

defeated by one vote. (App 129-30). Thereafter, the City Council passed the 

Ordinance in a 4-3 vote, with the sponsor of the Ordinance again voting against the 

Ordinance. (App 39, 131-32). 

Petitioners timely petitioned the Circuit Court of the Twentieth Judicial 

Circuit. (App 254). After unrelated procedural motions, Cape Coral filed its 

opposition (App 295), and Petitioners filed a reply (App 320). Petitioners’ argument 

contained three prongs: (1) Cape Coral’s use of voluntary annexation is not 

permitted under the plain language of the statute (App 276, 320, 322); (2) even so, 

the City had not met the requirements of the annexation statute, sections 171.21 et. 

seq., in that, the property to be annexed creates an illegal pocket or enclave, there is 

no urban character to the property or to the surrounding wilderness land, there is no 

reason or ability for the City to provide services to the property anytime soon, and 

the property is not contiguous to Cape Coral; and (3) passage of the Ordinance was 

not supported by substantial evidence. (App. 277- 91, 320-30). As for standing, the 

Cape Coral Petitioners claimed standing as “parties affected” under the statutory 

definition. (App 330). The Matlacha Petitioners alleged constitutional and taxpayer 

standing to object to the misuse of voluntary annexation, as would any resident 
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challenging the unlawful use of statutory authority by a municipality. (App 286, 292, 

332-33). 

On January 5, 2018, without hearing oral argument, the Honorable Keith R. 

Kyle issued an order dismissing the petition on the grounds that Petitioners lacked 

standing. (App 335). 

Judge Kyle, after making certain findings of fact, made the following 

observation as to the merits of the Petition: 

Petitioners have presented plausible arguments about whether the 

annexation meets the contiguousness requirement of the statute, 

whether the annexation creates an impermissible enclave, and whether 

there is competent, substantial evidence in the record supporting 

Respondent’s determination that it could provide fire and/or emergency 

services to the Property. However, the Court finds that the petition must 

be denied because Petitioners lack standing to challenge the annexation. 

 

(App 337). 

 

Judge Kyle then went on to construe the applicable statutory provisions in a 

manner urged upon him by Cape Coral in its response pleading. (App 229-30). The 

first applicable provision is section 171.081(1), Florida Statutes, setting out the 

procedure for appeal. That section states: 

Any party affected who believes that he or she will suffer material 

injury by reason of the failure of the municipal governing body to 

comply with the procedures set forth in this chapter for annexation or 

contraction or to meet the requirements established for annexation or 

contraction as they apply to his or her property may file a petition in the 

circuit court for the county in which the municipality or municipalities 

are located seeking review by certiorari. 
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A “party affected” is a defined term at section 171.031(5), Florida Statues: 

 

“Parties affected” means any persons or firms owning property in, or 

residing in, either a municipality proposing annexation or contraction or 

owning property that is proposed for annexation to a municipality or 

any governmental unit with jurisdiction over such area. 
 

Judge Kyle acknowledged that the Petitioners who are residents of Cape Coral 

meet the definition of “parties affected”. However, he then went on to add an 

additional element to this criterion, saying: “Moreover, a party must suffer ‘material 

injury’ in order to have standing to challenge it,” citing to City of Tallahassee v. J.R., 

771 So. 2d 587 (Fla. 1st DCA 2000) (App 338) (emphasis supplied). Judge Kyle 

made this pronouncement even though “material injury” is not defined in the statute. 

For his interpretation of this language, Judge Kyle relied upon three cases offered by 

Cape Coral, two of which pertain to a challenge to annexation by a municipality: 

City of Tallahassee v. J.R., 771 So. 2d 587 (Fla. 1st DCA 2000); City of Oak Hill v. 

City of Edgewater, 917 So. 2d 943, 947 (Fla. 5th DCA 2005); and City of 

Auburndale v. Town of Polk City, 898 So. 2d 1101 (Fla. 2d DCA 2005). 

Although the Cape Coral petitioners are, indeed, “parties affected” under the 

statute, Judge Kyle ruled that they must also allege and prove an immediate 

“material injury” as part of a standing requirement. Judge Kyle wrote: 

The petition identifies no aspect of the annexation, nor any action on 

the part of Respondent in connection with the annexation, nor any 

deficiency on the part of Respondent in complying with the procedures 

and requirements of annexation, nor any immediate and direct result of 

the annexation, which would cause Mr. Gugan [sic], Mr. Rehill or Mr. 
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Tomes any type of “material injury” sufficient to grant them standing in 

this case. Rather, Petitioners are clearly worried about potential, 

speculative, future actions of the city that may occur following the 

annexation. They believe they will suffer future material injuries as an 

indirect result of the annexation; they do not believe they suffered any 

present material injuries as a direct result of the annexation. No 

material injury is alleged to have occurred as a result of the annexation 

itself; which is required for them to have standing under §171.081 and 

§171.031 and related case law. 
 
(App 339-40) (emphasis in original). Judge Kyle cited no legal authority for the 

proposition that the Cape Coral Petitioners must either allege or prove an immediate 

injury. 

As to the standing of the Matlacha Petitioners, Judge Kyle simply found that 

because they are not residents of Cape Coral, they have no standing. (App 339). 

Judge Kyle did not address the constitutional and taxpayer standing arguments 

presented to him by Petitioners. 

NATURE OF THE RELIEF SOUGHT 

 

Petitioners respectfully ask this Court to quash the order below, to enter an 

order finding as a matter of law that all Petitioners have standing, and to direct the 

Circuit Court to decide the issues raised by all Petitioners in their Petition for 

Certiorari to the Circuit Court. 

ARGUMENT IN SUPPORT OF THE PETITION 

 

The voluntary annexation by a municipality of land it has purchased outside 

the municipality is unprecedented in Florida law. The Circuit Court did not reach 
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this issue, but nevertheless appeared to agree with Petitioners that this annexation by 

Cape Coral violated the Florida annexation statute. However, the court declined to 

reach the merits of the annexation on the grounds that all Petitioners lacked standing. 

In doing so, the Circuit Court applied the wrong law by ignoring the first 

canon of statutory construction: to apply the plain language of the statute. The court 

also neglected its duty to find that the Matlacha Petitioners enjoy constitutional and 

taxpayer standing under clear precedent. 

I. STANDARD OF REVIEW 

 

Review of a second-tier petition for writ of certiorari is limited to whether the 

circuit court afforded the petitioner procedural due process and whether it applied 

the wrong law; that is, whether it departed from the essential requirements of law. 

See Custer Med. Ctr. v. United Auto. Ins. Co., 62 So. 3d 1086, 1092 (Fla. 2010). A 

departure from the essential requirements of law includes failure to comply with 

constitutional law and statutes that deal “with the same issue of law, an 

interpretation or application of a statute, a procedural rule, or a constitutional 

provision.”  Allstate Ins. Co. v. Kaklamanos, 843 So. 2d 885, 890 (Fla. 2003). 

Matters of statutory interpretation present a question of pure law, and are subject to 

de novo review. See Jackson-Shaw Co. v. Jacksonville Aviation Auth., 8 So. 3d 

1076, 1084-85 (Fla. 2008). Questions regarding standing are also pure questions of 
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law to be reviewed de novo. Edgewater Beach Owners Assoc. v. Walton County, 833 

So. 2d 215, 219 (Fla. 1st DCA 2004). 

II. THE CIRCUIT COURT FAILED TO APPLY THE LANGUAGE OF 

THE STATUTE TO THE CAPE CORAL PETITIONERS. 

 

The Circuit Court failed to apply the first step of statutory construction: to 

consider the plain language of the annexation statute. Nor did the court resort to a 

full reading of the language of the statute in context, a review of the legislative intent 

behind the language, or a review of the legislative history of the statute. Without 

resort to any of the traditional rules of statutory construction – and indeed without 

determining whether the statute is ambiguous – the court turned promptly to cases 

presented by Cape Coral in order to define “material injury”. 

Failure to apply the first canon of statutory construction – to consider the plain 

language – is a departure from an essential element of established law. Application 

of that canon in this case can only result in a finding that the Cape Coral Petitioners 

have standing. And the error resulted in a miscarriage of justice, as the Cape Coral 

Petitioners were denied a decision on the merits, and this annexation is most 

certainly unlawful. 

A. The Applicable Standards of Statutory Construction 

 

As the Florida Supreme Court has held, “[t]he primary rule of statutory 

construction is ‘to give effect to legislative intent, which is the polestar that guides 

the court in statutory construction.’” Raymond James Financial Services, Inc. v. 
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Phillips, 126 So. 3d 186, 190 (Fla. 2013) (citing Gomez v. Vill. of Pinecrest, 41 So. 

3d 180 (Fla. 2010)). The court begins this process by looking to the actual language 

used in the statute. Townsend v. R.J. Reynolds Tobacco Co., 192 So. 3d 1223, 1228 

(Fla. 2016). The courts do not resort to any other principles of statutory construction 

where the language is clear or unambiguous, but instead look to the statute’s “plain 

and ordinary meaning…unless this leads to an unreasonable result or a result clearly 

contrary to legislative intent.” Id. (quoting Daniels v. Fla. Dep’t of Health, 898 So. 

2d 61, 64-65 (Fla. 2005) (internal quotation marks omitted). “Furthermore, when the 

Legislature has not defined a word, it is entirely appropriate to refer to a dictionary 

to ascertain the plain and ordinary meaning of the word.” Id.; Phillips, 126 So. 3d at 

190. Courts must read related statutory provisions together to achieve a consistent 

whole. Phillips, 126 So. 3d at 191. 

B. The Cape Coral Petitioners Have Standing Under the Statute. 
 
 

The City of Cape Coral reluctantly admits that the Cape Coral Petitioners have 

standing under the definitional language of “parties affected.” (App 302-03). As to 

this statutory standard, there is only one element. The party must fit within one of 

the three definitions of “parties affected”: (1) own property in the municipality; (2) 

own property in the annexed area; or (3) be a government having jurisdiction over 

the parcels. The Cape Coral Petitioners are without a doubt “parties affected” as they 
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“own property in . . . a municipality proposing annexation . . . .” § 171-031(5), Fla. 

Stat. 

The structure of the statute makes clear that meeting the definition of “parties 

affected” is all that is necessary to achieve statutory standing. The ownership of 

property in the municipality – or conversely in the area to be annexed – is a status 

that affords standing. Logically, since the Florida Annexation statute deals with 

property rights and governance of property – fundamental liberties under the Florida 

Declaration of Rights – the statute confers to any owner of property in the annexing 

municipality the right to challenge the lawfulness of annexation. 

The Legislature uses much narrower language elsewhere. For example, in the 

normal administrative context, a party must be “adversely affected” or an “aggrieved 

party.” It is telling that the Legislature did not choose any such language. Similarly, 

the Legislature could have required, but did not, proof of special injury. Thus, the 

Legislature wanted there to be an opportunity for any resident to bring challenges in 

a situation like this one. In other words, as far as standing is concerned, every 

property owner in the municipality has standing. 

Had the Circuit Court considered the plain language of the statute in full, we 

contend that it would have discerned that the appeal procedure was crafted by the 

Legislature to accomplish the broadest possible scrutiny of legislative action: by 
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denominating every property owner a “private attorney general” to challenge 

potential legislative overreach. 

This is so because the appeal procedure mechanism in the statute describes a 

very broad scope of the “affected party’s” appeal rights in the following manner: 

Any party affected who believes that he or she will suffer material 

injury by reason of the failure of the municipal governing body to 

comply with the procedures set forth in this chapter. . . may file a 

petition in the circuit court for the county in which the municipality or 

municipalities are located seeking review by certiorari. 

 

§ 171.081(1), Fla. Stat. (emphasis supplied). The italicized language chosen by the 

Legislature in this instance instructs the “party affected” that by virtue of his “status” 

as an owner of property in the municipality, he is granted a private cause of action – 

as a private attorney general – to bring an action entirely within his discretion. That 

is so because the property owner’s subjective “belief” that the future consequences 

of an unlawful annexation will cause him injury is sufficient to file a petition. And 

every annexation has future consequences to property owners, and some of them 

were accurately predicted by the Cape Coral City Planner: the annexation “[c]ould 

cause concern among Matlacha Isles residents regarding development, traffic, 

potential future annexation.” (App 160). 

The status afforded a property owner imposes no other condition on the filing 

of a petition: no proof of his belief is required, no proof of the material injury is 

required, and no proof of the likelihood of the injury is required. The property owner 
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need only “believe” these things “will” occur. This is in contrast to another property 

owner – “affected” by annexation by virtue of her status as property owner – who 

may have no concern about the consequences of annexation, whether the annexation 

is lawful or not. 

Obviously, the challenging property owner must present proof of the “failure 

of the municipal governing body to comply with the procedures set forth in this 

chapter.” That proof has nothing to do with standing, and all to do with whether the 

annexation is unlawful. As evidence that the Legislature intended the broadest grant 

of authority to file a petition, the annexation statute also provides that a petitioner 

who wins shall receive an award of attorneys’ fees, while there is no correlative right 

granted to the municipality. This is a classic method of creating a private attorney 

general cause of action. This fee-shifting mechanism of the statute is evidence that 

the Legislature found the evil of an unlawful annexation so serious that any property 

owner is empowered to challenge the municipality in court. As the Supreme Court 

articulated the principle in an early Civil Rights Act case, few parties would 

endeavor to advance a public interest – abjuring personal financial gain – without 

the award of attorneys’ fees upon success. Newman v. Piggie Park Enterprises, Inc., 

390 U.S. 400, 402 (1968); see also Wesley Group Home Ministries, Inc. v. City of 

Hallandale, 670 So.2d 1046, 1049 (Fla. 4th DCA 1996). 
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Fundamentally, the intended outcome of the appeal procedure is to quash all 

annexation ordinances which fail to comply with the procedures set out in the statute 

by the Legislature. Nowhere in the appeal procedure does the Legislature suggest 

that where there is no harm there is no foul. Nor is there any suggestion that a 

standard of harmful error applies. 

The use of similar language in other similarly-constructed statutes lends 

credence to this interpretation. For example, Florida’s Fair Housing Act grants 

standing to persons to file a complaint “who claim[] to have been injured by a 

discriminatory housing practice or who believes that he or she will be injured by a 

discriminatory housing practice that is about to occur.” § 760.34. Fla. Stat. 

(emphasis added). The plain language demonstrates that this statute was intended to 

provide both a remedy to persons who have been injured and those that believe they 

will be injured by a future occurrence. 

A decision of the Fifth District construing a standing provision also is 

instructive in many respects. In Save Homosassa River All., Inc. v. Citrus Cty., 2 So. 

3d 329, 335 (Fla. 5th DCA 2008), the court was requested on certiorari to construe 

section 163.3215(2), Florida Statutes, which defines standing under the Local 

Government Comprehensive Planning and Land Development Regulation Act. The 

language at issue provided in pertinent part: 

the term “aggrieved or adversely affected party” means any person . . . 

that will suffer an adverse effect to an interest protected or furthered by 
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the local government comprehensive plan, . . . . The alleged adverse 

interest may be shared in common with other members of the 

community at large but must exceed in degree the general interest in 

community good shared by all persons. . . . . 

 

(emphasis supplied). The trial court had dismissed the complaint because it found 

that plaintiffs had failed to sufficiently allege that their alleged interests were 

adversely “affected by the project in a way not experienced by the general 

population.” Additionally, the trial court ruled that “there must be some nexus 

between the alleged evil of the challenged action and the adverse [e]ffect claimed.” 

Save Homosassa River, 2 So. 3d at 335. This ruling is quite similar to that of the 

Circuit Court in our case. 

But as the Circuit Court should have done in our case, the Fifth District 

insisted on a review of the plain language of the statute: 

There is nothing obscure about the statutory language requiring a 

person seeking standing to allege an interest that “[exceeds] in degree 

the general interest in community good shared by all persons” to 

establish standing. It simply means that a party must allege that they 

have an interest that is something more than “a general interest in 

community well being.” . . . . The statute does not say that a party must 

be harmed to a greater degree than the general public. 

 

Id. at 337. 

 

The court went on to discuss the remedial purpose of the standing provision 

and the intent to provide for broad oversight of potential violations of the 

comprehensive plan scheme: 
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The statute is designed to remedy the governmental entity's failure to 

comply with the established comprehensive plan, and, to that end, it 

creates a category of persons able to prosecute the claim. The statute is 

not designed to redress damage to particular plaintiffs. To engraft such 

a “unique harm” limitation onto the statute would make it impossible in 

most cases to establish standing and would leave counties free to ignore 

the plan because each violation of the plan in isolation usually does not 

uniquely harm the individual plaintiff. Rather, the statute simply 

requires a citizen/plaintiff to have a particularized interest of the kind 

contemplated by the statute, not a legally protectable right. 

 

Id. at 340 (emphasis in original). 

 

Although the statute at issue in Save Homosassa River is actually much more 

restrictive that the statute at issue in our case, the court’s ultimate holding is 

instructive because it requires that courts review such standing provisions as 

remedial in nature, intended creation of the broadest class of persons to challenge 

governmental abuse of a legislative prerogative, and broadens the common law.  

Indeed, the court’s teachings are even more applicable as to the Annexation statute 

which does not even require proof of an injury at all, and instead merely requires 

that a resident assert that they believe that they may suffer an injury.   

The comprehensive plan statute requires the affected party to allege an interest 

“in a way not experienced by the general population”. The Fifth District commented 

on the purpose of this provision: 

The expanded statutory test eliminates “gadfly” litigation, yet gives 

oversight to the segment of the public that is most likely to be 

knowledgeable about the interest at stake and committed to its 

protection. 
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Save Homosassa River, 2 So. 2d at 337-38. In sharp contrast, the Annexation statute 

affords standing to all persons who own property in the municipality, acknowledging 

that tolerating the risk of “gadfly” litigants is a small price for vigilance over 

municipal misconduct. 

Likewise, the Legislature intended for persons who believe they will suffer an 

injury from a proposed annexation to have a remedy against some future injury. The 

intent is to undo any municipal action which does not comply with the statute. This 

makes sense because a municipality is a creature of the Legislature, and the 

prerogative to annex is a legislative function. Because the Florida Legislature has 

created municipalities and delegated power to them to annex property, that 

delegation “must be exercised in strict accord with the statute conferring it.” Op. 

Att’y Gen. Fla. 077-18 (1977) (quoting Town of Mangonia Park v. Homan, 118 So. 

2d 585, 588 (Fla. 2d DCA 1960)). The language used in the annexation statute is 

designed to make certain ultra vires action of the municipality is challenged. 

While we contend that the plain reading of the statute makes clear that the 

Cape Coral Petitioners have statutory standing, other generally recognized principles 

of statutory construction support that reading. In 1974, the Legislature enacted the 

Municipal Annexation or Contraction Act, to codify the State’s annexation 

procedures. The goal was to ensure sound urban development, establish uniform 

methods for the adjustment of municipal boundaries, provide for efficient service 
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delivery in areas that become urban, and limit annexation to areas where municipal 

services can be provided. § 171.021, Fla. Stat. 

Prior to enactment of the Annexation statute, the manner to challenge an 

unlawful annexation was to file the common law writ of quo warranto as a relator in 

the name of the Attorney General. The writ demanded that the municipality prove by 

what law it was entitled to usurp the land of another. The action is brought in the 

name of the Attorney General on behalf of the people. The Attorney General acts 

with complete discretion to determine whether to bring such an action. In such 

proceedings, the burden is on the annexing city to prove that the annexation is not a 

pretext for unlawful expansion. State ex rel. Watson v. City of Hallandale, 52 So. 2d 

797, 799 (Fla. 1951); see also State v. City of Stuart, 97 Fla. 69, 120 So. 335 (1929). 

This common law predecessor to the Annexation statute no doubt explains the 

broad discretion afforded a property owner by the appeal process. Since the common 

law writ of quo warranto is codified in the Annexation statute, its origins are an 

important indicator of legislative intent. One of the most famous descriptions of quo 

warranto is that of Florida Chief Justice William Glenn Terrell: 

Relators do not rely on the violation of a private or personal right for 

relief, but they say that a public right has been prostituted. . . . They 

contend further that their primary object is the enforcement of a public 

right and being so the public is the real party in interest and that they of 

any other citizen or taxpayer are proper parties to the proceeding. . . . 

The relator need not show that he has any real or personal interest in it. 

It is enough that he is a citizen and interested in having the law upheld, 

but this, like all other rules of law has its limitations. 
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State ex rel. Pooser v. Wester, 170 So. 736, 738 (Fla. 1936). 

Since the Annexation statute is a modification of its common law precedent of 

quo warranto, the statute must be construed in a manner to preserve the common 

law rights of citizens. Bryan v. Landis, 132 So. 650, 651 (Fla. 1932). 

C. The Circuit Court Departed from The Essential Requirements of 

Law. 

 

The first principal error of the court was in the assertion, untethered to the 

language of the statute, that “a party must suffer ‘material injury’ in order to have 

standing to challenge [the ordinance].” This language is nowhere in the statute. 

Rather, the statute says: who believes that he or she will suffer material injury. This 

language not only does not require “proof” of “injury”, the language does not require 

the resident to “allege” her “belief,” prove her “belief,” or otherwise have her 

subjective desire to challenge the annexation put to a legal test. The resident’s mere 

“status” as resident enables her to bring the action, allowing her to stand in place of 

all other residents against misconduct by the municipal government. 

The second principal error of the Circuit Court is in ruling that the Cape Coral 

residents must prove a present injury from the annexation: “They believe they will 

suffer future material injuries as an indirect result of the annexation; they do not 

believe they suffered any present material injuries as a direct result of the 

annexation.” This interpretation not only is untethered to the language of the statute, 

it conflicts with the statutory language: who believes that he or she will suffer 
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material injury is an express authorization to challenge an annexation ordinance on 

account of what the resident believes will transpire once the annexation is final. The 

Cape Coral Petitioners here sued because they believe consummation of the 

annexation will harm them. Indeed, Cape Coral itself amply described its future 

intentions to up-zone the largely vacant parcels located along a fragile canal and sell 

them for commercial development. 

And while not required to do so, the Cape Coral Petitioners amply described 

the harm they feared. The Cape Coral Petitioners live on the very canal which runs 

adjacent to the annexed parcels and on into Matlacha Pass. They also live below the 

former Ceitus Boat Lift Barrier. They fear a recurrence of the same conduct by Cape 

Coral when it unlawfully removed the Barrier, dumping sludge and pollution into 

the estuary. There is nothing speculative about their assertions of the damage to the 

water along the border of their homes, in which fish once teemed. There is nothing 

speculative about their fear of further depredations of Cape Coral, as Cape Coral 

itself has announced its intention – the legality of which remains to be seen – of 

construction of its own western version of Miami on the canal north of Petitioners’ 

homes. There is nothing speculative about their fears of high rise buildings, as Cape 

Coral in enacting the Ordinance justified it on the grounds that “[t]he site has 

waterfront commercial opportunities that are relatively rare for a community with 

400 miles of canals.” The Cape Coral Petitioners also resent the abuse of their tax 
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dollars by Cape Coral in purchasing the parcels in the first instance. While the future 

may be uncertain, there is no question that if the Ordinance is allowed to stand, the 

parcels will be developed under a new zoning regime in concert with Cape Coral’s 

ambitions as a property developer. These complaints can be found in the Appendix 

at 69-76, 182-233, 258-59, 263-65, and 289-91. These Cape Coral residents have 

reason to fear and to believe the worst. 

Nevertheless, under the statute, the mere prospect of the annexed property 

coming under the jurisdiction of Cape Coral is, in and of itself, a harm.  The 

language of the statute contemplates that whatever a resident believes may eventuate 

from an unlawful annexation is a sufficient evil, if the annexation is unlawful. It 

matters not that the future is unseen or unpredictable. 

Finally, some observations on the Circuit Court’s reliance on the cases 

recommended to it by Cape Coral. The first case cited by the court was City of 

Tallahassee v. J.R., 771 So. 2d 587 (Fla. 1st DCA 2000). In that case, a trust owning 

property adjacent to the land being annexed was denied standing under the definition 

of “party affected” in section 171.031(5), Florida Statute. This outcome is an 

unremarkable application of the plain language of the definition of “party affected.” 

The case also has nothing to do with the standing of the Cape Coral Petitioners, who 

own property in the municipality proposing annexation. Their ownership of property 
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in Cape Coral undoubtedly gives them standing under the definition applied by the 

court in City of Tallahassee v. J.R. 

The Circuit Court then turned to what it called “a notable case,” City of 

Auburndale v. Town of Polk City, 898 So. 2d 1101, 1103 (Fla. 2d DCA 2005). (App 

338). First, that decision predates the Legislature’s amendment of the Annexation 

statute to create the Interlocal Service Boundary Agreement Act as part II of chapter 

171, Florida Statute. That act provides an alternative process for annexation that 

requires governmental entities to negotiate in good faith any disputes over municipal 

service in unincorporated service areas, and resolve which local government is 

responsible for providing services and facilities within the municipal service areas. 

Before filing any lawsuit such as that filed by the Town of Polk City in the cited 

case, the governmental entity must engage in the mediation procedures of Chapter 

163, Florida Statutes. 

Second, the opinion oddly makes no mention of the definition of “parties 

affected” contained in the statute: 

“Parties affected” means any persons or firms owning property in, or 

residing in, either a municipality proposing annexation or contraction or 

owning property that is proposed for annexation to a municipality or 

any governmental unit with jurisdiction over such area. 

 

(emphasis supplied). The petitioner Town of Polk City did not have jurisdiction over 

the area annexed by Auburndale. For that reason alone, it was not a “party affected” 

by the annexation.  
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Third, the discussion of “material injury” in the case is pure dicta. Because the 

Town of Polk County did not meet the definition of “party affected” the meaning of 

“material injury” was irrelevant to the outcome. 

Fourth, the court in the Auburndale case engaged in the same error as that of 

the Circuit Court in this case. It failed to consider the plain language of the statute.  

Finally, the Town of Polk County and any municipality challenging 

annexation do not have nearly the same status in the statutory scheme as an owner of 

property in the municipality.  A property owner, as we have discussed above, has 

elevated status to stand in the shoes of her neighbors to challenge unlawful 

municipal annexation as a private attorney general. 

Judge Kyle also cited the third case offered by Cape Coral but without 

comment, City of Oak Hill v. City of Edgewater, 917 So. 2d 943, 947 (Fla. 5th DCA 

2005). (App 338). In that case, the Fifth District followed the reasoning of City of 

Auburndale; therefore, it suffers from some of the same defects as that case. In the 

City of Oak Hill, however, the Fifth District recognized that Oak Hill also did not 

meet the statutory definition of “party affected.” 917 So. 2d at 946. As an alternative 

holding, the Fifth District said that Oak Hill could not reasonably allege that it “will 

suffer material injury” because it neither provided services to the annexed parcels 

nor received tax revenue from them.  Id. at 947. 



 

29 

As the Fifth District observed in Save Homosassa River All., Inc. v. Citrus 

Cty, Judge Kyle’s interpretation of the standing requirement would mean that no 

property owner could prove standing.  The Circuit Court’s opinion is a departure 

from the essential requirements of law warranting second-tier certiorari review.   

III. THE CIRCUIT COURT FAILED TO EVEN CONSIDER THAT THE 

MATLACHA PETITIONERS HAVE CONSTITUTIONAL STANDING. 
 

The Matlacha Petitioners asserted to Judge Kyle that Cape Coral’s use of 

“voluntary annexation” was an unconstitutional abuse of that statutory authority. 

They pointed out that by virtue of its purchase of the parcels, the City is on both 

sides of the “annexation.” The City Council, in passing on the Ordinance, initially is 

the sole determiner of whether the annexation is lawful. Under the City’s use of 

voluntary annexation, there are no rightful objectors to the annexation because the 

City is the only property owner of the annexed parcels. The Matlacha Petitioners 

contended that they have standing to assert that the Legislature did not intend such 

use of the voluntary annexation provision of the Annexation statute. 

Take note of the question posed by Council Member Williams at the hearing 

after presentations by Matlacha residents: “Raise your hand if you own property on 

the land we are annexing.” (App 96). This, of course, was the ultimate in “trick 

questions” because the City had already purchased the land it was annexing, leaving 

no resident, but Cape Coral and Matlacha residents to complain.  The question, 

which was an obvious attempt to suggest that there was no real opposition, 
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evidences a malevolent and intentional abuse of the voluntary Annexation statute. 

Just before the vote on the Ordinance, two council members announced they would 

vote in favor of the Ordinance in reliance on the legal opinion of the City Attorney. 

However, there was no legal opinion from the City Attorney provided to the council 

members on the legality of the Ordinance. (App 270, 272, 284-85). As we argued to 

the Circuit Court (App 284-85), this failure of proof of the legality of the Ordinance 

is fatal.  See Lealman Special Fire Control District v. Town of Kenneth City, No. 10- 

000046AP-88B (Fla. 6th Cir. Ct. Aug. 14, 2013). 

A. Constitutional Standing is a Fundamental Essence of Law. 

 

By not addressing or accepting this argument, the Circuit Court deprived the 

Matlacha Petitioners of an essential principal of constitutional law.  While the 

annexation statute contains a definition for “parties affected,” that definition 

presupposes a lawful resort to the statute by the municipality whose actions are 

being challenged. Here, the Matlacha Petitioners contended that the City’s 

application of the statute is unconstitutional. The Matlacha Petitioners have standing 

to challenge the constitutionally of the statute as applied here. See Solares v. City of 

Miami, 166 So. 3d 887, 888 (Fla. 2015); Accelerated Benefits Corp. v. Dep’t. of 

Insurance, 813 So.2d 117, 118 (Fla. 1st DCA 2001); Fla. Const., Art. I, § 21 and 

Art. V, §§ 4(b)(3) and 5(b). 
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There is no evidence in the Annexation statute that the Legislature intended to 

deprive the Matlacha Petitioners of the common law right of certiorari they asserted 

in the Circuit Court. This issue was addressed by the Fourth District in G-W Dev. 

Corp. v. Vill. of N. Palm Beach Zoning Bd. of Adjustment, 317 So. 2d 828, 831 (Fla. 

4th DCA 1975). There the court observed that under Art. V, § 5(b) of the Florida 

Constitution, the Legislature intended to provide for review of disputes under the 

common law writ of certiorari, as well as under any statutory method of certiorari. 

In that case, the Legislature had repealed statutory review in certain zoning matters. 

The court upheld a party’s challenge to a zoning decision brought under the common 

law writ of certiorari. The court held that given both forms of review are authorized 

under the Constitution, “there is no problem in concluding that where the legislature 

fails to provide for statutory review, or statutory certiorari as it is called, common 

law certiorari is still available.” Id. 

Under Cape Coral’s view of voluntary annexation, the Matlacha Petitioners 

are deprived of statutory standing because they do not own property in the annexed 

parcels. However, that reading of the statute does not deprive them of the common 

law writ of certiorari. As the Supreme Court explained in Department of Revenue v. 

Kuhnlein, 646 So. 2d 717, 720 (Fla. 1994), Florida’s circuit courts are tribunals of 

“plenary jurisdiction” and “have authority over any matter not expressly denied 

them by the constitution or applicable statutes.” 
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Furthermore, statutes should not be construed to abolish common law rights 

unless absolutely necessary.  “Unless a statute unequivocally states that it changes 

the common law, or is so repugnant to the common law that the two cannot coexist, 

the statute will not be held to have changed the common law.” State v. Ashley, 701 

So. 2d 338, 341 (Fla. 1997) (quoting Thornber v. Ft. Walton Beach, 568 So. 2d 914, 

918 (Fla. 1990)); see also Courtney Enterprises, Inc. v. Publix Super Markets, Inc., 

788 So. 2d 1045, 1049 (Fla. 2d DCA 2001). 

Petitioners are aware that in SCA Services v. the City of Tallahassee, the First 

District held that section 171.081 “was the sole and exclusive procedure for 

challenging municipal government’s failure to comply with Chapter 171.” 418 So. 

2d 1148, 1150 (Fla. 1st DCA 1982). Subsequent to that decision, however, the Fifth 

District in a similar context found that the remedy of common law certiorari is 

“independent and cumulative of” the statutory grant of certiorari. Splash and Ski, 

Inc. v. Orange County, 317 So. 2d 828 (Fla. 5th DCA 1992). Moreover, the 

language of the annexation statute relied upon by the court in SCA Services v. the 

City of Tallahassee does not carry the day in evidencing a clear and unmistakable 

intent by the Legislature to preempt the common law writ. See also Das v. Osceola 

Cty., 685 So. 2d 990 (Fla. 5th DCA 1997) (writ of mandamus available to enforce 

comprehensive plan). 
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Indeed, this case is a perfect demonstration why this independent right of 

review must be available.  Apparently, the City’s argument is that, by purchasing the 

property about to be annexed first, there is no one left who can complain.  This 

cannot be the law. 

Petitioners also have standing to challenge the lawfulness of the City’s 

purchase, ownership, and annexation of the parcels because of their taxpayer status 

and special injury. The City’s actions in this regard impact both the taxpayers of the 

City and those of Lee County.  The initial purchase of the 6 parcels in 2012 is 

without question unlawful as described in the Petition. (App 262-65, 287-91, 320-

21). The purchase and proposed annexation deprive Lee County of tax income and 

of the right to require the property to comply with the county land use plan. The 

greater constitutional harm is the unlawful intrusion of the annexation on the 

sovereignty of unincorporated Lee County and its orderly democratic processes. See 

Citizens United v. Federal Election Comm’n, 558 U.S. 310, 336 (2010); City of 

Chicago v. Morales, 527 U.S. 41, 78 n.1 (1999); Gardens Country Club, Inc. v. 

Ardens Country Club, Inc., v. Palm Beach, 712 So. 2d 398, 404 (Fla. 4th DCA 

1998). 

B. Cape Coral’s Use of Voluntary Annexation is Unconstitutional. 

 

Both the Circuit Court and Cape Coral failed to address this fundamental 

argument: the annexation statute is not intended to be used by a city to annex 
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unincorporated lands by buying those lands in advance for the purpose of 

speculation. (App 286-91). The City earlier assured Judge Kyle that “[c]ase law is 

filled with such examples of voluntary annexation of a Florida municipality’s own 

parcels” (emphasis supplied), citing to City of Auburndale v. Town of Polk City, 898 

So. 2d 1101, 1103 (Fla. 2d DCA 2005). That case did not address the issue, and the 

City has cited no other cases, and none can be found. 

Cape Coral admits these parcels were purchased in 2012 on speculation, and 

the goal of annexation is to up-zone the parcels for later sale. Such purchase and 

retention of property by a city is a pure entrepreneurial venture, expressly forbidden 

by Article VIII, § 2(b) of the Florida Constitution, and forbidden to Cape Coral by 

Article III, § 3.01 of the Cape Coral City Charter. Cases on this issue are Watson v. 

City of Hallandale, 52 So. 2d 797 (Fla. 1951), and the seminal case in the area, State 

ex rel. Ervin v. City of Oakland Park, 42 So. 2d 270 (Fla. 1949); see also Sun ‘n 

Lake v. McIntyre, 800 So. 2d 715, 722 (Fla. 2d DCA 2001); State v. City of Orlando, 

576 So. 2d 1315, 1317 (Fla. 1991). 

In opposition to these arguments, the City merely offered a quotation from 

section 166.021(2) of the Municipal Home Rule Powers Act: “municipal purpose” 

means “any activity or power which may be exercised by the state or its political 

subdivisions.” (App 305). This language begs the question whether the City “may” 

exercise its power in this case. Moreover, the language of a statute does not trump 
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the Constitution’s prohibition on real estate speculation by a municipality. Dep’t of 

Revenue v. City of Gainesville, 918 So. 2d 250, 256-57 (Fla. 2005). 

The City says little else on this important threshold issue, except to embrace 

its vice as a virtue: “[I]t would have been wholly improper and unnecessary for the 

City to discuss a specific use for the property during the December 12th public 

hearing, . . .” (App 305). On the contrary, since a city may only use its tax dollars for 

a municipal purpose, such purpose must be expressed in adoption of its ordinances, 

and as required in annexation by section 171.021, Florida Statutes. 

C. The Annexation Statute Does Not Authorize This Annexation. 

 

The Circuit Court also failed to address our insistence that even a cursory 

reading of the annexation statute demonstrates that the Legislature never granted 

authority to a city to purchase and then annex land through voluntary annexation. 

Once again, this is a fundamental exercise in statutory construction. 

The applicable statute provides as follows: 

171.044 Voluntary annexation.- 

 

(1) The owner or owners of real property in an unincorporated area of 

a county which is contiguous to a municipality and reasonably compact 

may petition the governing body of said municipality that said property 

be annexed to the municipality. 

 

(emphasis supplied). A straightforward reading makes clear that the Legislature 

never contemplated that the “owner” of the land to be voluntarily annexed would 

also be the “said municipality” into which the land would be annexed. As we have 
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said earlier, this restrictive reading of the statute is justified because the delegated 

power to annex property “must be exercised in strict accord with the statute 

conferring it.” Op. Att’y Gen. Fla. 077-18 (1977) (quoting Town of Mangonia Park 

v. Homan, 118 So. 2d 585, 588 (Fla. 2d DCA 1960)). In addition, compliance with 

the due process safeguards is a jurisdictional condition precedent to annexation, and 

the absence of such protections is “fatal to the proceedings”. Homan, 118 So. 2d at 

588. 

This reading of the statute is also clear because voluntary annexation – as the 

City emphasized in its opposition in the Circuit Court – is a less rigorous standard 

than involuntary annexation. In the latter case, the procedures under section 

171.0413, Florida Statutes, are more stringent and include the requirement of a 

referendum of affected residents. Clearly, the Legislature did not intend that a 

municipality may defeat the democratic processes of annexation by purchasing the 

property, and de facto, disenfranchising the residents most affected by the 

annexation from any voice in the process: those living around the parcels and 

adjacent waterways in unincorporated Lee County. 

This is also clear from the statute’s definition of “parties affected,” who have 

standing to challenge voluntary annexation: 

“Parties affected” means any persons or firms owning property in, or 

residing in, either a municipality proposing annexation or contraction or 

owning property that is proposed for annexation to a municipality or 

any governmental unit with jurisdiction over such area. 
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(emphasis supplied). In this case, because Cape Coral owns the property “proposed 

for annexation,” there is no “party affected” in Lee County that may challenge its 

actions under the statute. Clearly, the Legislature empowered three classes of parties 

to challenge voluntary annexation. That Cape Coral has de facto eliminated an entire 

class created by the Legislature shows that its action was ultra vires. 

Cape Coral’s abuse of the annexation process is also clear from the 

Legislature’s authorization of intergovernmental programs in Chapter 163. Section 

163.3171 explains the need for such intergovernmental agreements by recognizing 

the distinct and separate spheres of authority between a municipality and its adjacent 

unincorporated neighbors: 

(1) A municipality shall exercise authority under this act for the total 

area under its jurisdiction. Unincorporated areas adjacent to 

incorporated municipalities may be included in the area of municipal 

jurisdiction for the purposes of this act if the governing bodies of the 

municipality and the county in which the area is located agree on the 

boundaries of such additional areas, . . . . 

 

(emphasis supplied). The Legislature authorizes intergovernmental agreements 

because of the limited power of municipalities, and to avoid unplanned land grabs. 

In particular, the Legislature in Chapter 163 made specific note of the 

problems created by annexation in the absence of cooperation: 

The intergovernmental coordination element must provide procedures 

for identifying and implementing joint planning areas, especially for the 

purpose of annexation. . . . 
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§ 163.3177(6)(h)1.a, Fla. Stat. (emphasis supplied). This is strong evidence that 

Cape Coral’s self-help land grab is contrary to the intent of the Legislature. 

Thus, the Florida legislative scheme applicable to annexation recognizes the 

following elements: (1) the power to annex is delegated by the Legislature; (2) such 

power is to be strictly construed; (3) the authority for intergovernmental planning in 

Chapter 163 is intended, in part, to avoid conflicts over annexation; (4) annexation 

itself is a form of democratic decision-making, which contemplates due process; and 

(5) in the absence of due process, an annexation proceeding is null and void. 

IV. THE ERRORS REQUIRE ISSUANCE OF THE WRIT. 

 

The Supreme Court in Allstate Ins. Co. v. Kaklamanos, 843 So. 2d 885, 890 

(Fla. 2003), was required to decide whether an incorrect interpretation of the 

standing provisions of section 627.736(4)(b), Florida Statutes, related to automobile 

insurance personal injury protection, was “sufficiently egregious or fundamental” to 

require issuance of the writ of certiorari. The court granted certiorari, in part 

because of the magnitude of the issue. 

Thus, it is important to examine the nature of the interests asserted here. First, 

as Judge Kyle acknowledged, the evidence is strong that this annexation failed to 

comport with the statute in many ways. Second, long before the Annexation statute 

was promulgated, the Supreme Court commented on the evils of unlawful municipal 

expansion: 
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To incorporate an area into a municipality that is not susceptible of 

development along the lines and for the purposes here outlined or to 

bring considerable areas of wild and unimproved lands into a 

municipality already created for revenue purposes only or that cannot 

be furnished municipal benefits in proportion to the tax imposed is but 

little short of criminal and cannot be sustained. Benefits are not always 

susceptible of admeasurement in dollars and cents. They may be present 

or remote, tangible or intangible, such as appeal only to the aesthetic 

senses but they must be present. 

 

State ex rel. Landis v. Town of Boynton Beach, 77 So. 327, 329 (Fla. 1937) 

(emphasis supplied). Many years earlier, in perhaps the first case to examine the 

tension between municipal development and private property, the Florida Supreme 

Court said: 

If it be true that the legislative power over municipal boundaries is 

absolute and unlimited, in the absence of a specific provision in the 

Constitution as to how and when it should be exercised, the door is 

open for harsh and ruthless invasions of those individual rights we have 

been speaking of, and without remedy. 

 

* * * * 

 

[S]uppose a $3,000,000 sugar mill should be built in the Everglades, 5 

or 10 miles west of the corporate limits of some one of the cities on the 

lower east coast, and separated therefrom by vacant lands, and far 

removed from any city benefits, and the city should promptly secure the 

passage of an act extending its boundaries by taking in a strip of land so 

as to run out to and surround the mill, for the sole purpose of subjecting 

it to city taxes, would even these authorities uphold the validity of such 

an act?  And, if not, what then becomes of the unlimited power theory? 

 

State v. City of Stuart, 97 Fla. 69, 98-97, 120 So. 335, 345 (1929). 
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The Court in City of Stuart then held that such authority must give way to the 

right to own property protected in the Declaration of Rights of the Constitution. The 

City of Stuart was, therefore, ousted of the property unlawfully annexed. 

In addition to the harm posed to ownership of property by unlawful municipal 

expansion, consideration should be given to the threat to the separation of powers 

posed in this case. An argument should be considered that where a court fails to 

adhere to the language of a statute, that failure alone is an egregious error requiring 

issuance of the writ. That is so because courts must defer to the clear mandates of 

the Legislature, a failure of constitutional proportion. Of most recent vintage is DMB 

Inv. Tr. v. Islamorada, Vill. of Islands, 225 So. 3d 312, 316-17 (Fla. 3d DCA 2017), 

citing several other decisions expressing the same view. Other cases are this Court’s 

decisions in Snell v. Mott’s Contracting Servs., Inc., 141 So. 3d 605, 609-10 (Fla. 2d 

DCA 2014), and Fassy v. Crowley, 884 So. 2d 359, 370-71 (Fla. 2d DCA 2004). 

Other cases are In re Asbestos Litig., 933 So. 2d 613, 620 (Fla. 3d DCA 2006).  See 

also W. Villages Imp. Dist. v. N. Port Rd. & Drainage Dist., 36 So. 3d 837, 839 (Fla. 

2d DCA 2010), approved sub nom. N. Port Rd. & Drainage Dist. v. W. Villages 

Improvement Dist., 82 So. 3d 69 (Fla. 2012) (failure to apply clear case law). 

Because of these important constitutional interests presented in this case, 

Petitioners contend that the error of the Circuit Court warrants issuance of the writ of 

certiorari. 
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CONCLUSION 

For all the foregoing reasons, the order below holding that Petitioners do not 

have standing should be quashed, and the case remanded for a decision on the merits 

of the Petition.   
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